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What It Does

Amendment 59, a citizen initiative to amend the Colorado Constitution, would change the funding sources for

the state’s public pre-kindergarten through 12t grade (P-12) education system and eliminate certain funding require-

ments. It also would eliminate taxpayer refunds of surplus state revenue, set up a state education savings account

and eventually provide additional funding for education.

Rationale
The purpose of the proposed amendment, also called
the SAFE (Savings Account for Education) initiative, is
to alleviate the budget squeeze created by current con-
stitutional provisions that limit state spending but si-
multaneously require increases in state funding for P-12
education, thereby resulting in budget reductions for

other services.

Provisions

e Eliminates refunds of surplus state revenue begin-
ning in FY 2010-11 and requires such surpluses to
be transferred to the State Education Fund.

e Requires that 10 percent of income tax revenue
currently transferred to the State Education Fund
be put into a savings account.

¢ Eliminates, beginning in FY 2011-12, constitution-
ally required increases in per-pupil funding and to-
tal state funding for P-12 education.

e Expands the allowable uses of money in the State
Education Fund.

o Allows the state legislature to transfer money from
the General Fund surplus to the State Education
Fund if the maximum amount of state sales and use
tax revenue required by law has been transferred to
the Highway Users Tax Fund.

! The $18.6 billion figure includes $4.1 billion in federal funds.

Background

Conflicts between existing constitutional and statu-
tory laws are apparent in the funding of Colorado’s
public education system, which in 2008-09 accounts for
$4.3 billion of the $18.6 billion state budget.* For in-
stance, the constitutional amendment known as the
Taxpayer’s Bill of Rights (TABOR) and the statute
known as the 6 percent General Fund appropriations
limit each sets an annual limit on state spending. Mean-
while, Amendment 23 mandates spending increases for
P-12 schools. This conflict materialized during the state
budget problems from FY 2001-02 through FY 2003-
04 when P-12 education spending was protected and
other program requests in the state’s budget were re-
duced. Amendment 59 attempts to resolve this conflict
and create additional state budget flexibility.

The following explains existing constitutional and
statutory laws that would be affected by Amendment
59. An analysis starts on page 5.

+ TABOR

A key provision of TABOR, approved by voters in
1992, requires that taxpayers receive refunds when state

and local government revenue exceeds annual growth

Center for Colorado’s Economic Future
303.871.7946 | www.du.edu/economic future




Frequently stated points on both sides of the Amendment 59 debate

Arguments For
v’ Provides for an additional source of funding for P-12
public education; the education of Colorado’s children
is key to laying a solid foundation for the state’s eco-
nomic future.

v Resolves one of the conflicting constitutional provi-
sions that create budgetary problems for the state.

v Creates an additional education savings account that
eventually will triple the amount of funding available
to prevent or alleviate potential budget cutbacks dur-
ing future economic downturns.

v’ Provides for flexibility in other areas of the budget
besides P-12 education; previous cuts in other parts of
the budget were partly attributable to one of the con-
flicting constitutional provisions.

Arguments Against
v Provides for an inconsistent source of funding for P-
12 education. Current state forecasts indicate that no
additional funding will exist for the first two years that
the amendment would be in effect.

v Gives state legislators discretion to siphon off General
Fund surplus revenue to P-12 education programs.
Such action would come at the expense of other
pressing needs such as transportation and capital con-
struction funding.

v Essentially provides for a tax increase by permanently
repealing the state’s revenue limit and allowing the
state to keep money that would have been refunded to
taxpayers.

v" Increases the size of state government; the increase
could be large if future TABOR surpluses materialize
to the extent they have in previous years.

limits. For the state, the growth limit is the sum of in-
flation and the percentage change in state population.
Refunds were given for five years beginning in FY 1996
-97, when state revenue exceeded the annual growth
limit. They stopped when the growth of revenue slowed
during the recession that began in 2001. The passage of
Referendum C in November 2005 suspended taxpayer
refunds for the following five years.

The General Assembly created 17 ways to refund
TABOR surplus revenue (see chart on page 3). Four are
relatively broad-based (i.e., a large number of taxpayers
receive a particular type of refund). Most are relatively
narrow-based with as few as 38 taxpayers receiving a
particular refund under one method. A refund method
created by Referendum C reduces the state individual
and corporate income tax rate from 4.63 percent to
4.50 percent, beginning with FY 2010-11, in years when
the surplus is at least equal to the amount that would be
refunded to taxpayers via the income tax rate reduction.

¢ General Fund Appropriations Limit

The state has had a General Fund appropriations
growth limit since 1977. In anticipation of voters ap-
proving a constitutional revenue and spending limit,
and in reaction to a revenue slowdown in 1991, the leg-
islature reduced the annual appropriations growth limit
to 6 percent for FY 1991-92 and later years. Rather
than acting as a ceiling for appropriations growth, the
limit has acted as a floor because appropriations made
in one year become the basis for calculating the next

year’s limit. Failure to reach the 6 percent limit would
mean that the limits for all future years would be re-
duced, so the legislature has approved appropriations
up to the limit in most years. The exception has been
only in difficult economic and fiscal periods.?

With Amendment 23’s mandated increases in P-12
education spending, other programs within the state
budget, particularly higher education, had actual reduc-
tions in appropriations during the fiscal downturn ear-
lier in this decade. Referendum C prevented reductions

TABOR Surplus Revenue

Fiscal Year Amount of Surplus

Revenue Refunded to
Taxpayets

(in millions of dollars)

FY 1996-97 $139.0

FY 1997-98 $563.2

FY 1998-99 $679.6

FY 1999-00 $941.1

FY 2000-01 $927.2

Source: Colorado State Controller’s Office
in other programs that would have been caused by the
recurrence of large TABOR surpluses.

¢ Referendum C

By approving Referendum C, voters elected to forgo
TABOR refunds from FY 2005-06 through FY 2009-
10. During the first three years of this period, taxpayers
gave up $3.6 billion that the state then was able to
spend. Without passage of Referendum C, legislators

2 For example, during the downturn earlier in this decade, General Fund appropriations increased by 5.67 percent in FY 2001-02 and 3.10 percent in FY

2003-04, while they decreased by 4.34 percent in FY 2002-03.




TABOR Refunds for FY 2000-01 (Most Recent Surplus Year)

Refund Method Number of Taxpayers Average Refund
Affected

Income tax rate reduction refund /A /A
Earned income credit 210,942 $156
Foster care credit 431 $487
Business personal property credit 77,726 $1,291
Capital gains for Colorado assets purchased be-
fore 5/9/1994 9,296 $5,433
Child care credits 194,924 $131
Research and development credit /A /A
Reduced motor vehicle registration fees /B 4,006,000 §7
High technology scholarship program 38 $88
Pollution control equipment 0 $0
Contribution to telecommunication education /A /A
Reduced sales tax rate for large trucks /C /C
Exempt $1,500 for interest, dividends, capital
gains income 1,055,713 $42
Agriculture cooperative credit 237 $2,138
Health benefit plans 6,442 $376
Capital gains for Colorado assets sold on or after
January 1, 2001, and held for one to five years 5,967 $4,636
Sales tax refund 2,796,687 $206

/A These refund methods were not available for FY 2000-01; /B The number affected is the number of motor vehicles rather than taxpayers; /C Data is unavailable

for this refund method.
Source: Colorado Department of Revenue

would have had to cut the state budget significantly.
Instead, the state could maintain most programs within
the existing constraints of the annual 6 percent appro-
priations limit for the General Fund. Revenue provided
by Referendum C also forestalled further budget cuts to
higher education and other programs and benefitted
transportation and capital construction funding.

State economists estimate that Colorado taxpayers
will forgo nearly $2.7 billion in refunds during the final
two years of the Referendum C time-out period.? The
economists also indicate that a revenue surplus will not
occur in the first two years after the time-out period
(FY 2010-11 and FY 2011-12). By allowing the state to
keep the TABOR surplus revenue during the five-year
period, the base for calculating future TABOR limits
was raised, so amounts that otherwise would have been
refunded during the two years following the expiration
of Referendum C are now within the state’s new treve-
nue limit. The estimates of forgone refunds during
these two years range from $2.42 billion to nearly $2.9
billion. The economists point out that future TABOR

surpluses can be expected because growth in revenue
has historically outpaced inflation plus population
growth. Forecasts are revised quarterly, so refund pros-
pects may change.

¢ State Savings Accounts

The state has two primary savings, or reserve, ac-
counts. The 3 percent reserve mandated by TABOR is
limited by that amendment’s emergency definition —
economic downturns and revenue shortfalls are specifi-
cally excluded. It is not viewed as a true “rainy day”
reserve fund because any funds spent out of the TA-
BOR emergency reserve must be replenished during the
same fiscal year. The second primary savings account
amounts to 4 percent of General Fund appropriations.
The state used this reserve to prevent some appropria-
tion reductions during the fiscal downturn earlier in this
decade. However, the reserve was only a fraction of the
amount needed to prevent budget cuts.

The General Fund reserve also is not considered to
be a true rainy-day fund because of its small size and
the requirement that it be refilled each year. A 4 percent

3 Legislative Council Staff Memorandum, “Focus Colorado: Economic and Revenue Forecast, 2008-2012 ,” June 20, 2008; Office of State Planning and

Budgeting Memorandum, “June 2008 Revenue Forecast,” June 20, 2008.




reserve is less than what many budget experts consider
as ideal.

¢+ Amendment 23

Amendment 23, approved by voters in 2000, created
the State Education Fund. An amount equal to one-
third of 1 percent of Colorado taxable income is trans-
ferred to the fund each year. The transfers started in FY
2000-01 and totaled $2.4 billion through FY 2007-08.
Spending from the State Education Fund is for specific
purposes: accountable education reform, accountable
programs to meet state academic standards, class size
reduction, expansion of technology education, improv-
ing student safety, expansion of preschool and kindet-
garten programs, performance incentives for teachers,
accountability reporting and funding for public school
capital construction.

Amendment 23 requires that through FY 2010-11,
General Fund appropriations for P-12 education must
increase by at least 5 percent annually, although the
increase could be suspended if Colorado personal in-
come rises by less than 4.5 percent. This is intended to
ensure that State Education Fund money does not sub-
stantially take the place of pre-existing appropriations
from the General Fund. Amendment 23 also mandates
that total General Fund appropriations for education
never fall below the level they were at when the amend-
ment became effective.

Per-pupil and categorical program spending under
Amendment 23 must increase by the local inflation rate

(the Denver-Boulder-Greeley consumer price index)
plus 1 percent through FY 2010-11 and by the inflation
rate thereafter. The State Education Fund can be used
to meet this requirement.

It should be pointed out that the state’s 6 percent
limit on General Fund appropriations constrained the
funding of education and all other state programs at
times from 1988 to 1999. The sum of the percentage
change in population and inflation exceeded 6 percent
in five of those years.

TABOR was not a constraint on state education
spending prior to the passage of Amendment 23. The
state was able to fully meet the 6 percent appropriations
limit and refund TABOR surpluses because it did not
account for TABOR surpluses as a liability in the year
the surplus revenue was collected. Instead, it accounted
for them in the subsequent year when they were re-
funded to taxpayers. Had TABOR not existed, spend-
ing on general education programs could only increase
within the constraints of the 6 percent appropriations
limit and the decisions of the General Assembly as to
how to spend the allowable increase. Any surpluses
above the 6 percent limit likely would have been dedi-
cated to capital construction projects, transportation
spending and/or additional tax cuts.

However, education spending was protected by
Amendment 23. At virtually the same time Amendment
23 became effective, the state’s recession led to declin-

ing revenue and Colorado was forced to cut spending

on all other programs. These
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Tax Fund. Second, under House Bill 02-1310, when the
General Fund has a surplus greater than the 4 percent
reserve, two-thirds of the surplus is transferred to the
Highway Users Tax Fund. The remaining one-third
goes to the state’s Capital Construction Fund.

State economists differ as to the amount of money
that will be transferred for highway and capital con-
struction purposes under these two provisions. The
governor’s economists believe that only partial funding
of the Senate Bill 97-1 transfer and no funding of the
House Bill 02-1310 transfer will happen in each year
through FY 2011-12. The legislature’s economists are
more optimistic, estimating that full funding of both
transfers will occur in all but one year. This difference
in estimates amounts to $467 million in potential trans-
portation revenue and $33 million for capital construc-
tion revenue.

Analysis
¢ How will additional funding be made avail-
able for the State Education Fund?

Amendment 59 provides for a permanent suspen-
sion of the TABOR provision mandating taxpayer re-
funds when state revenue exceeds revenue limits. The
additional money would first be available in FY 2010-11
after the expiration of Referendum C’s five-year time-
out on taxpayer refunds, if and when revenue exceeds
the TABOR limits.

¢ How much additional funding will be

available?

The amount of additional funding is unknown and
may not occur immediately. Current forecasts show
that additional revenue will not accumulate during the
first two years following Referendum C’s five-year
timeout on taxpayer refunds. State economists note that
revenue growth has frequently exceeded the percentage
change in population plus inflation, and TABOR sur-
pluses will eventually recur. Exactly when that will hap-
pen is not known. Future economic slowdowns and
recessions would once again reduce or eliminate TA-
BOR surpluses for brief periods. Thus, additional reve-
nue for the State Education Fund could vary signifi-
cantly from year to year. It is anticipated that the re-
serve fund created by the amendment could be used, in
whole or in part, to address revenue declines during
these economic slowdown periods. Because the legisla-
ture would determine the appropriation of General

Fund revenue and State Education Fund Savings Ac-
count balances, and these actions are discretionary and
cannot be anticipated, it is not possible to compare

funding levels under Amendment 59 with current fund-

3
State economists note that revenue
growth has frequently exceeded
the percentage change in popula-
tion plus inflation, and TABOR
surpluses will eventually recur.
Exactly when that will happen
is not known.

ing under Amendment 23.

¢+ Amendment 59 eliminates guaranteed per-
pupil funding increases after FY 2010-11.

Amendment 23 guarantees per-pupil funding in-
creases equal to the rate of inflation as measured by the
Denver-Boulder-Greeley consumer price index after
FY 2010-11. This guarantee is eliminated by Amend-
ment 59. The tradeoff is the additional revenue for the
State Education Fund made available when total state
revenue exceeds the state’s TABOR limit. However,
additional annual revenue is not guaranteed because
there may not be TABOR surplus revenue each year.

¢+ Amendment 59 broadens how funds from

the State Education Fund can be spent.

Amendment 23 outlines specific purposes for the
State Education Fund. Amendment 59 retains these
purposes and adds P-12 general program spending and
categorical program spending. The additional spending
currently comes from the General Fund.

¢ Additional revenue for the State Education

Fund and new definitions of how this reve-
nue could help other areas of the budget.

If current P-12 programs are absorbed by the State
Education Fund as Amendment 59 would allow, budg-
ets of other programs such as higher education and
health care could be expanded within the state’s Gen-
eral Fund 6 percent appropriations growth limit.

¢ How will the state establish a savings ac-

count for future economic downturns?

Amendment 59 would take 10 percent of the income
tax revenue currently transferred to the State Education



Fund and put it into the new State Education Fund
Savings Account. The maximum amount of money in
the savings account cannot exceed 8 percent of the to-
tal amount appropriated in the previous fiscal year from
the General Fund and State Education Fund. For FY
2007-08, total appropriations from the General Fund
and State Education Fund were slightly more than $7.5
billion. The 8 percent ceiling in the State Education
Savings Account would have totaled $603 million for
FY 2008-09 if it currently were in place. This compares
with the existing 4 percent reserve requirement for the
General Fund of $301 million for FY 2008-09. The

Yes, to the extent that it takes the place of General
Fund money that otherwise would have been appropri-
ated to education. During an economic downturn,
when the state budget might have to be reduced, cuts in
other areas could be lessened or possibly avoided.

¢ Are there any areas of the state budget that

could be hurt by passage of Amendment
597

Yes. The amendment says the legislature can transfer
excess General Fund revenue to the State Education
Fund. The transfer can occur only after a full transfer

of the designated por-

fiscal impact statement [¥

tion of sales and use tax

prepared on this provi-
sion by legislative staff
anticipates that the 8 per-
cent ceiling on the re-
serve account will not be
reached until 2023.6
¢+ How much

money will be in

the savings

account?

Approximately  $46

Amendment 59 would take 10 percent of
the income tax revenue currently trans-
ferred to the State Education Fund and

put it into the new State Education
Fund Savings Account ... The 8 per-
cent ceiling in the State Education Sav-
ings Account would have totaled $603
million for FY 2008-09 if it
currently were in place.

revenue to the Highway
Users Tax Fund (Senate
Bill 97-1). Under current
state law, any additional
surplus revenue in the
General Fund is trans-
ferred to the Highway
Users Tax Fund and
Capital Construction
Fund (House Bill 02-
1310). Thus, if the legis-

million would be transferred to the savings account in
the first year (FY 2009-10). During the first three years
(by FY 2011-12), the account would be expected to
grow to $149 million.

¢ How can money in the savings account be

withdrawn?

Amendment 59 does not specify the economic or
fiscal conditions that must exist for savings account
withdrawals. The amendment does say that a two-thirds
majority vote in each house of the General Assembly is
required to access the savings account. The two-thirds
majority vote is reduced to a simple majority if Colo-
rado personal income grows by less than 6 percent be-
tween the two previous calendar years. During the past
30 years, Colorado personal income has grown by less
than 6 percent on nine occasions.

¢ What can money in the savings account be

used for?

The savings account can only be used for the same
purposes as all money in the State Education Fund.

¢ Can use of the savings account also help

other areas of the state budget?

8 Colorado Legislative Council “Blue Book”

lature transfers some or all of that money to the State
Education Fund, transportation and capital construc-
tion projects will get less funding. The most recent
forecasts by state economists show that these transfers
could range from zero (governor’s office) to $314 mil-
lion (legislative staff) through FY 2012-13.
¢ Does Amendment 59 change the 6 percent

Iimit on increases for General Fund appro-

priations?

No. The amendment does specify that the transfer of
surplus General Fund money to the State Education
Fund is exempt from the 6 percent limit on annual ap-
propriations increases. It should be noted that current
transfers of surplus General Fund money to other
funds also are exempt from the 6 percent limit.

Author: Tom Dunn

Sources: Colorado Office of State Planning and Budgeting,
Colorado Department of Revenue, Colorado State Control-
ler’s Office, Colorado Legislative Council, U.S. Bureau of

Economic Analysis



