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What It Does

Referendum O would change the requirements for proposing statewide ballot initiatives, differentiating what is

needed for a constitutional amendment from what is needed to enact or modify state laws. The goal is to provide

extra protection to the Colorado Constitution by encouraging citizens to propose statutory, rather than constitu-

tional, initiatives.

Rationale

The Colorado Constitution should be a framework
for state government, but a flood of citizen-initiated
amendments has made it a lengthy document of de-
tailed and sometimes conflicting policy provisions,
some more appropriate for the statute books. Currently,
there is no incentive for backers of an initiative to pro-
pose their measure as a law, rather than a constitutional
amendment, because the requirements for each are the
same and because the General Assembly can change
statutory laws at any time. Once language is added to
the state constitution, however, it cannot be altered
without another citizen initiative or legislatively referred
measure approved by a majority of voters. (A constitu-
tional convention is a third method of amending the
Colorado Constitution but one has never been called.)

Provisions

o Decreases the number of petition signatures re-
quired to place a statutory initiative on the ballot.

o Increases the number of petition signatures re-
quired to place a constitutional initiative on the
ballot.

¢ Requires that a portion of petition signatures for
constitutional initiatives be collected from each of
Colorado’s congressional districts.

e Extends the time period to collect petition signa-
tures for statutory initiatives.

e Requires a two-thirds vote in the legislature to
change a statutory initiative for five years after the
law takes effect.

e Requires that proposed constitutional initiatives be
submitted earlier than statutory initiatives for re-
view by nonpartisan legislative staff.

e Allows comment on proposed initiatives by the
public and legislators at an open meeting with pro-
ponents.

Background

Colorado adopted the initiative and referendum in
1910 at the urging of Gov. John Shafroth, who called a
special session that August and refused to let the legisla-
ture adjourn without acting on the matter. In the No-
vember election, voters overwhelmingly approved a
constitutional amendment establishing that “the people
reserve to themselves the power to propose laws and
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amendments to the constitution ...” and spelling out
procedures to do so. The 1912 ballot was the longest in
state history with 32 issues — six referred by the General
Assembly, 20 initiated by citizens and six referendum
petitions challenging existing laws. One of the initia-

tives that failed in 1912 called for statewide prohibition
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Frequently stated points on both sides of the Referendum O debate

Arguments For
v Emphasizes the relative importance of the Colorado
Constitution as a governing document by differentiat-
ing the procedures to qualify constitutional and statu-
tory initiatives for the statewide ballot, adding more
requirements to petition for a constitutional amend-
ment.

v Protects the will of voters by requiring a two-thirds
supermajority of both houses of the legislature to
change initiated statutes for five years; the two-thirds
vote threshold still would gives legislators an opportu-
nity to make changes that clarify or correct mistakes in
an initiated statute.

v" Ensures that residents of all patts of Colorado are
given a voice in the initiative process by requiring a
geographic distribution of petition signatures for con-
stitutional amendments.

v" Encourages more deliberation in the initiative process
by requiring that constitutional ballot questions be
submitted eatlier for review by legislative staff; pro-
motes better understanding of both constitutional and
statutory initiatives by allowing the public and legisla-
tors to comment at an open meeting.

Arguments Against
v' Makes the process for qualifying a constitutional ini-
tiative too onerous for volunteer-driven grassroots
groups by requiring extra signatures and a geographic
distribution of signatures; these requirements likely
would not prevent well-funded groups from placing
constitutional initiatives for the ballot.

v" Allows legislators to overturn the will of voters who
approved an initiated statute by getting a two-thirds
supermajority within five years or by a simple majority
thereafter; citizen measures like TABOR and term
limits that restrict legislative authority may not be ade-
quately protected if passed as statutes rather than con-
stitutional amendments.

v’ Creates a separate class of statutory law akin to consti-
tutional amendments by requiring a supermajority to
change initiated statutes for five years, possibly re-
stricting legislators’ ability to react to changing circum-
stances.

v" Makes it even harder to initiate constitutional changes
if the number of congressional districts increases;
more than 12 congressional districts would necessitate
a total signature burden greater than the required 6
petcent of votes cast for governor.

of alcohol sales.

Today Colorado is one of 24 states that allow citizens
to initiate state statutes or constitutional changes or
both. There were 198 initiatives on statewide ballots
from 1912 to 2000. Sixty-eight percent (135) were pro-
posed as constitutional amendments; 32 percent (63) as
statutes. Thirty-two percent (43) of the constitutional
initiatives passed; 41 percent (20) of the statutory initia-
tives passed.

The initiative was used spatingly in Colorado for
many years, but that changed in the 1990s. In 1992
alone, citizens proposed eight constitutional amend-
ments and two statutes. Three of the four measures
approved that year were constitutional amendments,
including the tax- and revenue-limiting Taxpayer’s Bill
of Rights (TABOR). Another amendment concerning
gay rights later was ruled unconstitutional by the U.S.
Supreme Court. The Nov. 4, 2008, ballot is the most
crowded since 1912 with 14 initiatives, 10 of them pro-
posed constitutional amendments. An additional four
referendums would amend the state constitution if
passed.

The passage of constitutional amendments with de-
tailed fiscal provisions particularly motivated backers of

Referendum O to seek changes in the initiative process.
Although it can be argued that budgetary policies have
their place in a state constitution, some of these amend-
ments conflict with one another. Legislators can be
frustrated when they find themselves unable to respond
to shifting economic circumstances because these fiscal
provisions are effectively chiseled in stone. An example
is the interaction of TABOR and Amendment 23,
added to the constitution by voters in 2000. Amend-
ment 23 requires an annual increase in state funding for
12th-grade

pre-kindergarten education
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through

The Novw. 4, 2008, ballot is the most
crowded since 1912 with 14
initiatives, 10 of them proposed
constitutional amendments.

amounting to the inflation rate plus 1 percent through
2011 and inflation alone thereafter. While revenue re-
strictions in TABOR limit growth in state spending,
Amendment 23 forces the P-12 education budget to
grow. Passage of Referendum C in 2005 temporarily
loosened this fiscal vise by imposing a five-year “time
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out” on TABOR’s revenue limit.

The Gallagher Amendment, approved by voters in
1982, is another constitutional mandate with unin-
tended fiscal consequences. Designed to protect home-
owners from big tax increases when residential property
values rise, the Gallagher Amendment created a for-
mula that keeps the apportionment of the state’s prop-
erty tax burden as it was in 1982 — 45 percent of state-
wide assessed value must come from residential prop-
erty and 55 percent from commercial property. The
amendment has kept residential property taxes in check,
driving down residential assessment rates, but since the
passage of TABOR it also has limited property tax
revenue for public schools and other local govern-
ments. Because TABOR requires a vote of the people
to increase taxes, local governments cannot adjust mill
levies to hold revenue steady when residential assess-
ment rates drop.

The combination of the Gallagher Amendment,
Amendment 23, TABOR and an economic downturn
prolonged a state budget crisis from 2001 to 2005. With
property tax revenue down and the state forced to dig

deeper into the General Fund to pay for schools, other
programs suffered massive cuts. Without Referendum
C, as the economy improved, TABOR would have pre-
vented the state government from using rising tax reve-
nue to restore funding. State lawmakers had these con-
stitutional amendments, among others, in mind this
year when they approved Senate Concurrent Resolution
08-003, placing Referendum O on the Nov. 4 ballot.
The measure, itself a proposed constitutional amend-
ment, is based on the recommendations of the General
Assembly’s Joint Select Committee on Constitutional
Reform, a bipartisan six-member panel that examined
previous studies of the state’s initiative process, includ-
ing the report of the University of Denver’s 2007 Colo-
rado Constitution Panel.*

Analysis

The analysis that follows compares the provisions of
Referendum O to initiative requirements in other states.
Comparisons are imperfect because no two states have
identical rules and procedures for qualifying ballot

measures.

Signatures of Registered Voters Needed

to Make

the Ballot

Initiative Type Current Process

Referendum O

Statute An amount equal to 5 percent of all votes cast An amount equal to 4 percent of all votes cast for
for secretary of state in the most recent election | governor in the most recent election
76,047 needed for 2008 62,331 needed for 2008
Six months to collect Nine months to collect
Constitutional An amount equal to 5 percent of all votes cast An amount equal to 6 percent of all votes cast for
Amendment for secretary of state in the most recent election | governor in the most recent election

76,047 needed for 2008

93,497 needed for 2008°

Six months to collect

Six months to collect

! For the full report go to http:/ /www.du.edu/issues/reports/2007SIPReport.pdf
% The signature requirement was calculated as if Referendum O were in effect in 2008.
3 The signature requirement was calculated as if Referendum O were in effect in 2008.
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¢ Two-tiered signature threshold

To secure a spot on the ballot, backers of an initia-
tive must collect a minimum number of petition signa-
tures from registered voters. By increasing the amount
needed for a constitutional amendment and decreasing
it for a statutory initiative — while also giving backers of
statutory initiatives more time — Referendum O propo-
nents hope to create an incentive for citizens to change
state laws rather than the Colorado Constitution.

Fourteens of the 24 states with ballot initiatives offer
ways to propose both statutes and constitutional
amendments. Of these states, all but Colorado and Ne-
vada have higher signature thresholds to seck constitu-
tional changes. With 68 percent of ballot measures
since 1912 proposed constitutional amendments, Colo-
rado ranks fifth among the 14 in use of the constitu-
tional process. Nevada, the other state with no signa-
ture differential, ranks second with a rate of 83 per-

cent.8

One might expect the statutory process to be used

most heavily in states with significantly higher signature
requirements for constitutional measures. But a study

by the National Conference of State Legislatures
ki

Of the 14 states with both statutory
and constitutional initiatives, all
but Colorado and Nevada
require more signatures for
constitutional changes.

(NCSL) showed no correlation between the difference
in signature requirements for constitutional and statu-
tory measures and how often each type ends up on a
state’s ballot. The seven states with just a two- or three-
percentage point difference in signature requirements
are scattered throughout a ranked list of constitutional
amendment use. California, with a three-point differen-
tial, has the second-lowest percentage of constitutional
initiatives. The signature requirement for a constitu-

tional initiative in Oklahoma is seven percentage points

Signature Requirements (2008) for Constitutional Initiatives
as a Percentage of the Voting-Age Population in Direct-Initiative States
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higher than for a statutory initiative, but sponsors there
have opted to use the constitutional process nearly 62
percent of the time.

This data suggests that a two-tiered signature thresh-
old by itself is not enough of an incentive for citizens to
choose statutory, rather than constitutional, initiatives.
Other factors influence initiative proponents. For ex-
ample, although Nevada, like Colorado, lacks a two-
tiered signature threshold, its high percentage of consti-
tutional initiatives may be related to its indirect process
for statutory initiatives — they must be submitted to the
legislature first.9 Constitutional initiatives in Nevada
must pass in two consecutive elections to be enacted,
but that hasn’t deterred proponents.

Looking at each state’s raw signature requirement in
proportion to its voting-age population — a method of
measuring the difficulty in filling petitions — Colorado’s
signature threshold for constitutional initiatives is cut-
rently the lowest of all direct-initiative states and would
remain so under Referendum O (see chart on page 4).
The 93,497-signature minimum for 2008 would raise
the requirement from 2.1 percent to 2.5 percent of
those eligible to register.Y Proponents of constitutional
initiatives in California need the signatures of 2.6 pet-
cent of that state’s voting-age population, but the large
raw number that represents — nearly 700,000 signatures

Coloradods signa
constitutional initiatives is cutr-
rently the lowest of all direct-

initiative states and would remain so
under Referendum O.

so, the longer timeframe could benefit volunteer ef-
forts, which tend to be less organized than campaigns
with paid petition circulators.

¢ Geographic collection of signatures

Six of the 14 states with both statutory and constitu-
tional initiatives require that petition signatures be col-
lected from multiple areas within the state. Because it is
easier to gather signatures in populated urban centers, a
geographic prerequisite tries to ensure that petitioners
also show support from residents of less-populated
areas.

Under Referendum O, Colorado would be the sev-
enth of these states to require a geographic distribution
but the only one to require it justfor constitutional ini-
tiatives. An amount equal to 8 percent of the minimum
mandatory number of total signatures would be needed
from each of the state’s seven congressional districts.

Colorado also would be the only state in this group

Geographic Distribution Requirement for Petition Signatures

Initiative Type Current Process Referendum O
Statute Anywhere in Colorado Anywhere in Colorado
Constitutional Amend- | Anywhere in Colorado At least 8 percent of the minimum required sig-

ment

natures must be collected in each congressional
district

ture

7,480 in each of the seven congressional dis-
tricts for 2008y

in 2008 — may be so intimidating that it probably steers
some people to the statutory process. For statutory ini-
tiatives, only California would have a lower signature
threshold than Colorado under Referendum O as a pet-
centage of voting-age population.

Although Referendum O would give proponents of
statutory initiatives an extra three months to circulate
petitions, the signature-collection period in Colorado
still would be shorter than in all but five states. Even

to demand that signatures be gathered from all regions
of the state — each congressional district. The other six
states — Arkansas, Missouri, Montana, Nebraska, Ne-
vada and Ohio — require a representation from some,
but not all, counties or legislative districts.

All but Nebraska and Nevada require additional sig-
natures for constitutional initiatives from each geo-
graphic area. Is that an incentive to go the statutory
route? There is some evidence of this in Montana,

OIf the Nevada legislature enacts a proposed statutory initiative and it is signed by the governor, it becomes law. If rejected, it is submitted to voters.

YVoting-age estimates for each state, released by the U.S. Census Bureau in Januaty, are as of July 1, 2007.

"YT'he signature requirement was calculated as if Referendum O were in effect in 2008.




which requires the signatures of 10 percent of voters in
each of 40 legislative districts for constitutional initia-
tives compared to only 5 percent of voters in 34 dis-
tricts for statutory initiatives. Less than a quarter of
Montana’s initiatives since 1982 have been constitu-
tional amendments, according to NCSL.

Although Nevada ranks second on NCSL’s ranked
list of constitutional amendment use (83 petrcent of all
initiatives), other factors also account for that, as previ-
ously mentioned. Nebraska ranks third (76 percent).

If it were in effect in 2008, Referendum O would
demand that at least 7,480 signatures for a constitu-
tional initiative be gathered in each Colorado congres-
sional district. That would account for 52,360, or 56
percent, of the minimum number of required signatures
statewide, but it represents less than 2 percent of the
voting-age population of each congressional district. It
is possible, but unlikely, that opposition in one part of
the state could block a measure that is popular every-
where else in Colorado. The geographic requirement
would become somewhat more difficult to fulfill if the
state’s population growth results in additional congres-
sional seats. If the number of seats grows to 13 in the
distant future, the total number of required signatures
would amount to more than the 6 percent of votes cast
for governor that is specified in Referendum O.Y

¢ Protection for Statutory Initiatives

Referendum O would protect citizen-initiated laws
by requiring a supermajority vote — the approval of two
-thirds of all state senators and representatives — to re-
peal or amend them for five years after their passage.
There is some evidence that this is an effective incen-
tive for citizens to propose statutory rather than consti-
tutional changes. But there also are concerns about cre-
ating a separate class of statutory law afforded extra
protections.

Of the 14 states with both statutory and constitu-
tional initiative processes, eight protect initiated statutes
to some extent. California offers the strongest protec-
tion — the legislature cannot amend or repeal a citizen-
initiated statute unless the statute allows it. Oregon’s
protection is the weakest — no changes without a two-
thirds vote in the legislature for the first two years. The
safeguard in Referendum O would rank as one of the
weakest.

NCSL’s rankings show that only 25 percent of ballot
initiatives in California have been proposed constitu-

YColorado Legislative Council, ballot analysis of Referendum O, Final Draft

Restrictions on the Ability of State
Legislatures to Repeal/Amend
Initiated Statutes

State Restriction

Arizona %4 vote to amend; amending legislation
must “further the purpose” of the meas-
ure; legislature may not repeal a statute
created by initiative (enacted via initiative
in Nov. 1998 election)

Arkansas | vote to amend or repeal

California No amendment or repeal of an initiated
statute by the legislature unless the initia-
tive specifically permits it

Colorado None

Colorado (Ref. 0) || vote to amend or repeal within 5

years of effective date

Michigan %4 vote to amend or repeal

Missouri None

Montana None

Nebraska | vote to amend or repeal (enacted via
initiative in Nov. 2004 election)

Nevada No amendment or repeal within 3 years
of enactment

North Dakota | vote to amend or repeal within 7 years
of effective date

Ohio None

Oklahoma None

Oregon | vote to amend ot repeal within 2 yeats
of effective date

South Dakota None
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Source: National Conference of State Legislatures
tional amendments. While this indicates that Califor-
nia’s extreme protection of statutory initiatives has been
effective, it may not demonstrate anything about states
with lesser degrees of protection. The restrictions af-
forded by Oregon, North Dakota, Nebraska and Ar-
kansas are closest to what Referendum O proposes, but
Nebraska’s restriction is too new to be relevant for this
analysis. Of the other three, North Dakota and Oregon
rank below the 14-state average for their share of initi-
ated measures that are constitutional. In Arkansas, how-
ever, more than 71 percent of initiated measures have




Changing Initiated Statutes

Current Process Referendum O

Majority vote in the legisla-
ture ture

Two-thirds vote in the legisla-

33 in the House and 18 in
the Senate

44 in the House and 24 in the
Senate

been constitutional amendments, even though initiated
statutes are protected indefinitely from legislative tink-
ering by a two-thirds vote burden.

The analysis by NCSL found that limits passed in
1998 on the Arizona legislature’s ability to change citi-
zen-initiated statutes “appears to have had a clear and
strong impact on the use of the constitutional initia-
tive.” Before the limits were enacted, 41 percent of all
ballot initiatives were constitutional amendments. Since
But
NCSL cautions that the post-1998 sample size is small,

then, just 20 percent have been constitutional.

just five elections. And Arizona’s statutory protection is
much stronger than what Referendum O would afford
— the legislature cannot repeal an initiated statute, a
three-fourths vote of each house is needed to amend it
and the amending legislation must “further the pur-
pose” of the original measure.

Referendum O would create a new class of statutory
laws with a status between ordinary statutes and consti-
tutional amendments. Without a doubt, some of the
legislative flexibility afforded elected officials under the
current system of representative government in Colo-
rado would be sacrificed by this provision. The ironic

contradiction is that a measure intended to restore flexi-

&

Referendum O would create a new
class of statutory laws with a status
between ordinary statutes and
constitutional amendments.

bility to the legislature by providing an incentive for
statutory rather than constitutional initiatives may re-
quire the sacrifice of some flexibility in order to be ef-
fective.r The underlying question surrounds the degree
to which the two-thirds supermajority compromises
legislative flexibility. That is, how difficult is it for the

legislature to garner a two-thirds supermajority in both
houses?

In 2008, about 58 percent of bills and concurrent
resolutions in the Colorado legislature received the sup-
port of at least two-thirds of members of both the
House and Senate. During the course of a legislative
session, votes are taken on a wide variety of measures,
some controversial and some routine. The routine
measures are generally acknowledged to be necessary
adjustments to existing state policy due to changing
circumstances, while controversial measures are most
often more substantial changes to state policy. The 58
percent rate at which measures passed in 2008 by a two
-thirds majority or better likely indicates that the legisla-
ture would not have difficulty achieving this threshold
when changing circumstances or unintended conse-
quences require a minor adjustment in a citizen-initiated
law. For controversial measures, however, it makes
sense that getting a two-thirds majority would be sig-
nificantly more difficult.

¢+ Review and Comment Procedures

Referendum O aims to establish a more deliberative
process for reviewing the text of constitutional initia-
tives beforgetitions are circulated. One way is by mak-
ing the deadline for submitting ballot language no later
than the 60 day of the legislative session — about six
weeks eatlier than the current deadline. This would give
state lawmakers time to pass legislation on the same
subject matter or propose a competing ballot measure,
if they found it necessary.**

Referendum O also would open the review process
for both constitutional and statutory initiatives. Cut-
rently, proposed initiatives are submitted for review to
the General Assembly’s non-partisan research and
drafting staffs, which pay particular attention to the
wording, purpose and intent of each measure. A memo
with their comments is given to proponents at a meet-
ing that the public is allowed to attend, but not partici-
pate in. Under Referendum O, the memo would be
publicly available and members of the public and Gen-
eral Assembly would be allowed to speak at the meet-
ing.

By bringing more people into the process, Referen-

dum O’s comment and review procedures are intended

1 With its additional requirements for constitutional measures, Referendum O could make constitutional fiscal reform in Colorado more difficult if such

refor ms
dum.

were initiated by

citizens.

1 Under current law, the legislature has the authority to pass such legislation or refer an alternative measure to voters. As a practical matter, however, the

timing under current law rarely allows for this power to be exercised.

Ref erendum O woul datonthdballothsa refgren- t h e



Procedural Changes

Initiative Type Current Process

Referendum O

Statute Deadline for submitting initiative text usually Deadline for submitting initiative text usually in
in second half of April; April 25 for 2008 second half of April; April 25 for 2008 election
election
Only legislative staff and proponents may Anyone may speak at public review meeting
speak at public review meeting

Constitutional Deadline for submitting initiative text usually No later than the 60t day of the legislative ses-

Amendment in second half of April; April 25 for 2008 sion; March 8 for the 2008 election (if Referen-

election

dum O were in effect)

speak at public review meeting

Only legislative staff and proponents may

Anyone may speak at public review meeting

to help identify potential problems and unintended
consequences before measures get on the ballot. But
initiative proponents still would have the final say over
the language of their ballot questions, as they do now.
For constitutional initiatives, the review process in
Referendum O is not as deliberative as that recom-
mended by DU’s 2007 Colorado Constitution Panel.
The DU panel suggested that proposals be submitted
for ballot language review 18 months before an election
and that petitions be filed one year before an election.
It also recommended that the legislature hold a public
hearing on each constitutional initiative and express its
views on each proposal by taking a vote. Referendum

O gives a nod to these suggestions by stating that the

proval.

Referendum O offers several provisions that are
similar to those in other states. Based on the experience
of these states, each provision may not by itself be a
strong enough incentive to make initiative campaigns
choose the statutory process. The exception may be the
extraordinary protection given statutory initiatives in
California. Otherwise, it is unlikely, for instance, that a
higher signature threshold for constitutional initiatives
would be a significant barrier for a well-financed cam-
paign able to hire paid petition circulators. In addition,
fulfilling the geographic requirements for signatures —
approximately 2 percent of the voting-age population in
each congressional district — appears easily achievable.

General Assembly mayonduct 3
public hearings on constitu-
tional initiatives. If the legisla-
ture chose to conduct these
hearings, depending on when
they occurred, they could be

The combination of rules and
procedures in Referendum O
would be unique among
the states.

However, each state’s rules
and procedures for initiatives
must be viewed as a package, and
when so viewed, no two states
are alike. Therefore, comparisons
with other states are inconclu-

valuable opportunities for the
public and news media to hear in-depth discussions of
the initiatives, also raising visibility of the issues well in
advance of the election.

Conclusion

The passage of Referendum O would make Colo-
rado more like the 13 other states that give citizens con-
stitutional and statutory initiative powers. Most seek to
protect their constitutions by imposing more stringent
requirements for constitutional, rather than statutory,
changes. In Colorado, there are no such extra require-
ments. As a result, Colorado citizens have no incentive
to propose statutes over constitutional amendments,
knowing that lawmakers could alter them with a simple-
majority vote in each house and the governor’s ap-

sive. The combination presented
in Referendum O would be unique among the 14 states,
too. Weighed against the current system, that unique
combination would add discourse to the constitutional
initiative process and probably would encourage statu-
tory initiatives in lieu of constitutional changes — al-

though to what degree cannot be predicted.

Sources: National Conference of State Legislatures, Colo-
rado Legislative Council, Colorado Office of Legislative Le-
gal Services, Colorado Secretary of State, U.S. Census Bu-
reau, election offices in various states, Initiative & Referen-
dum Institute at the University of Southern California
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