March 5, 2001

Ms. Erica-Irene Daes

Specia Rapporteur on Indigenous Peoples and Their Relationship to Land
Sub-Commisson on the Promotion and Protection of Human Rights

The Office of the High Commissioner for Human Rights

Geneva, Switzerland

OHCHR-UNOG

8-14 Avenue de la Paix

1211 Geneva 10, Switzerland

Fax: (41-22) 917-9016

Re Pdition for U.N. Intervention to Protect the Rights of Ngarindiei (aborigind)
People on Hindmarsh Idand, Austrdia

Dear Ms. Daes,

On behdf of the Ngarrindjeri people of South Audrdia, and at their request, we
are addressng this letter to you as a communication concerning human rights abuses by
the Audrdian government. This communication is directed to a Specid Rapporteur due
to the urgent nature of our request for investigation and intervention.

Upon review of this letter, it will be dear that the Audrdian government has
breached its commitment to protect human rights within its borders under domestic and
internationa law. The Ngarrindjeri people we represent are victims of those violaions,
and they are prepared to provide rdliable information as to how their people have suffered
as a result. This group is an indigenous aborigind group that has been discriminated
agang with regard to its culturd, spiritud, and environmenta practices, and particularly
the secret rdigious practices of women. The issue a hand involves a bridge, constructed

by private developers in conjunction with the government that will compromise sacred



aborigind dStes due to over-development and over-use. The bridge will dso inhibit this
minority group's ability to continue its connection with ther traditiond lands, as it is
againg their culture to use such bridge for transportation.

The Ngarindieri have litigated in domestic courts and have received no redress.
They have exhausted domestic remedies and thus are now requesting immediate attention
by the United Nations. The purpose of this communication is to request the United
Nations to encourage Audrdias compliance with relevant human rights indruments with
which Audrdia, as a paty, is bound to comply. Among the documents the Audtrdian
government has violated are the following: Charter of the United Nations, Universal
Declaration of Human Rights, International Covenant on Civil and Political Rights
(ICCPR), International Covenant on Economic, Social and Cultural Rights (ICESCR),
International Convention on the Elimination of all Forms of Racial Discrimination, Draft
Declaration on the Rights of Indigenous Peoples, and the Convention on the Elimination
of all Forms of Discrimination Against \Women.

After review of this petition, we request immediate intervention on the part of the
United Nations, Office of the High Commissoner of Human Rights, or the United
Nations Sub-Commisson on the Promotion and Protection of Human Rights, or its

agents or representatives (e.g. Specia Rapporteurs) appointed by ether.

1. History
The Ngarindjeri are an aborigind group of people who inhabited Audtrdia prior
to English colonization in the 1800's. Hindmarsh Idand, in South Audrdia, has been

home to the Ngarindjeri since before British rule. Ngarindieri are essentidly “of the



land.” Hindmarsh Idand and surrounding waters are a source of rdigion, art and culture.
The land is fundamentd to aborigind identity, culturd survivd, and economic viability.
Taking the land would destroy Ngarrindjeri sacred gStes, Stes of worship, burid grounds
and heding places¥s places used to educate their people about their culture and laws.
Congruction of a bridge to facilitate use and development of this idand by nont
Ngarrindjeri people would essentidly condtitute a“taking” of their land.

In the late 1980's the South Audrdian government backed investors and
devdopers in buildng a maina on Hindmarsh Idand. Developers later received
government permission to build a bridge to service the marina Until then, the only access
to the idand was a ferry service. The Ngarrindjeri’s and other needs of idand travel were
aufficiently served by the ferry until then. Under the prospective scenario, the bridge will
replace ferry sarvice, and the Ngarrindjeri will have no means of returning to the idand;
use of the bridge conflicts with their spiritud and culturd beliefs. Thus, the marina and
the bridge will greatly inhibit the Ngarindieri use of the idand. At specid rik is the
preservation of sacred sites and practices.

The marina and the bridge drew oppostion from the dart. In 1994 a group of
Ngarindjeri women protested the bridge, asserting it would disturb traditiond *“secret
women's business” Because the business was s0 sacred, the women could not divulge
the “secret” details. The dispute temporarily hdted bridge condtruction and the Federd
Miniger for Aborigind Affars issued an emergency declaration stopping bridge
congruction for a projected twenty-five years. But an Audrdian Royd Commisson
invedigation dismissed the “secret women's busness” cdling it a fabricaion. In

February 1995, the Federal Court of South Audradia quashed the emergency measure and



congruction again resumed. Ngarindjeri continued to protest the bridge. In 1998 an
Ngarrindjeri woman, Doreen Kartinyeri, brought the fird suit againg the Commonwesdlth
of Audrdia Her clam charged the Hindmarsh Island Bridge Act (a law enacted in 1997
to dlow bridge condruction to proceed) violated the Conditution and the Heritage
Protection Act (enacted in 1984 to preserve and protect areas of dgnificance to
Aborigines and their traditions). The Audrdian High Cout utimady hdd for the
government, and bridge construction proceeded.

The second suit, brought by Ngarinderi Daredl Sumner, was heard by the
Supreme Court of South Audtrdia Sumner clamed: (1) the bridge congtruction contracts
violated public policy and were thus void, (2) acts of genocide by defendants since 1800
through theft and wrongful acquisition of Ngarindjei land condituted actiongble
negligence, and (3) breach of fiduciay duty for failure to prevent further acts of
genocide. The court labeled “genocide’” as the basis of the clams and held Audrdian
domedtic law did not protect againgt genocide, which is protected only by internationd
conventions. The action was “struck out” in April 2000, and bridge construction
continued. There have been no further gppedls or new actionsfiled in this case.

Our client seeks a compromise. They are willing to work with the government to
reach an agreement where the interests of al parties can be advanced. The Ngarrindjeri
want to inhabit the idand, but not necessarily to the excluson of others. They drongly
believe in the sharing of, respect for, and protection of the idand and its surrounding
waters. Thousands of Ngarrindjeri gill have culturd and spiritua contact with the land,
waters and Ngaitjis (totems which ae congdered friends or companions carying

messages from Ngarrindjeri elders) of Hindmarsh. Hindmarsh represents dl that is left of



the land, water, flora and fauna that are essentid to Ngarinndjeri subsisence. The
Ngaitjis species are endangered and on the verge of extinction and must be protected to
preserve the culturd, spiritud and economic surviva of this indigenous group. In short,
increased and unrestricted public use of the idand, made possible by the bridge and the
maring, thus threaten the Ngarrindjeri with cultura genocide (i.e., ethnocide).

Our request is that the United Nations intervene immediately and hdt the opening
of the bridge and its ongoing use, pending further negotiations. The Ngarrindjeri propose
an agreement with the government to preserve their rights while permitting responsble
use and development of the Idand by non-Ngarindjeri people.  Access to the idand
should be limited, with specific safeguards to protect Ngarrindjeri sacred Stes. Ferry
savice should continue to be provided for the Ngarrindjeri people, whose culture
prohibits the use of bridge access. When the English colonized Audrdia in 1836, there
was to be no land taken from the indigenous peoples without treety or purchase. Through
later legidation, disregard and disrespect for this minority group and ther rights, the
government has faled to follow its initid policy. Because Hindmarsh Idand Bridge is

scheduled to open in early March, we request prompt United Nation intervention

2. Domedtic Law Applicable to This Controversy

The Audrdian Conditution itsdf does not provide for equa protection under the
law. However, section 51 of the Condtitution gives Parliament the “power to make laws
for the peace, order and good government of the Commonwedth with respect to... the
people of any race, for whom it is deemed necessary to make specid laws” This

provison has been interpreted srangdy, by the Audrdian High Court in the Doreen



Katinyeri case, to allow adverse discrimination based on race. Section 51 of the
Condiitution aso edtablishes that the Commonwedth has the power to make laws with
respect to “the acquigtion of property on just terms from any State or person for any
purpose in respect of which the Parliament has power to make laws.” “On just terms” has
been interpreted to require compensation for any compulsory acquisition of property.

The Racial Discrimination Act 1975 (RDA) was Audrdias datempt to
incorporate the International Convention to Eliminate All Forms of Racial
Discrimination (CERD) into domestic law. Section 7 of the RDA provides “gpprovd is
given to rdification by Audrdia of the Convention”, Section 9 provides “it is unlawful
for any person to do any act involving a digtinction, excluson, redriction or preference
based on race, colour, descent, or nationd or ethnic origin which has the purpose or effect
of impairing the recognition, enjoyment or exercise, on any equa footing, of any human
right or fundamentd freedom in the politica, economic, socid, cultura, or any other
field of public life’, and 810 holds discriminatory any law that prevents persons of any
race from enjoying aright to the same extent as persons of another race.

The Heritage Protection Act (enacted as the Aboriginal and Torres Strait 1lander
Protection Act) was enacted in 1984 to preserve and protect “from injury the desecration
of aress... that are of particular sgnificance to Aboriginds in accordance with Aborigina
tradition.”

The Native Title Act of 1993 (NTA) was Parliament’'s response to the court’'s
decison in Mabo v. Sate of Queensland, overturning 200 years of Audrdian property
rights to alow indigenous ownership of land. Prior to Mabo, the land taken by sHtlers

was deemed “terra nullius’ (unoccupied land) and in effect denied indigenous peoples



possession of land in favor of settlers “rights’. Native Title was established to grant title
to land over which Aborigines sill had some connection and whose “aborigind title’ the
govenment had not extinguished through vaid public acts. However, the 1998
anendments to NTA diluted much of the earlier land protection granted indigenous
peoples, e.g., by rgecting the concept of commund title.

The Sexual Discrimination Act 1984 (SDA) was the Audrdian government's
codification of the Convention for Eliminaion of All Forms of Discrimingion Agang
Women (CEDAW). Under SDA a woman may present a clam to the Augrdian Human
Rights and Equa Opportunity Commisson (HREOC) (the domestic human rights body
charged with hearing dlams raised under severd human rights statutes) caming she was
treated unfairly because of sex... or a legd “requirement (rule, policy, practice or
procedure) that is the same for everyone, but which has an unfar effect on particular
groups.”

The Commonwealth Biodiversity Act of 1999 purports to protect the environment
by identifying metters of nationa environmental dSgnificance such as world  heritage
properties, Ramsar wetlands of international importance, nationaly threstened species
and communities, migratory Species protected under internationa  agreements, the
Commonwedth marine environment (generdly outsde 3 nauticd miles from the coadt),
and additiond matters specified by regulaion The Act purports to protect those species
lised under the Act by preventing development in these species habitat. Hindmarsh

Idand features protected wetlands and related and listed species.

3. Applicable Internationa Law




As a member of the U.N. Audrdia has faled to meet its obligations under
severd gpplicable human rights ingruments. The Charter of the United Nations, pursuant
to Article 1 requires dl members to promote equd rights and sdf-determination of
peoples and respect for human rights and for fundamentad freedom for dl without
diginction as to race, sex, language or rdigion. Article 17 of the Universal Declaration of
Human Rights requires respect for the right to own property and mandates that no one
shdl be arbitrarily deprived of his property.

The International Covenant on Civil and Palitical Rights (ICCPR), to which
Audrdia is a party, protects the Ngarrindjeri’s right to sdlf-determination (Article 1(2)),
equal protection under the law Article 26), and to practice their own culture, religion and
language (Article 27).

Further protections againg racid discrimination are provided by the Convention
on the Elimination of All Forms of Racial Discrimination, which Audrdia has sgned and
ratified. Under this convention date parties are obligated, inter dia not to engage in an
act or practice of racid discrimination against persons or groups of persons.

The Draft Declaration on the Rights of Indigenous Peoples has persuasive
relevance. Among other provisons, the Declaration provides that “indigenous peoples
have the right to engage fredy in dl ther traditiond and other economic activities’
(Article 21) and that indigenous peoples have the right to “maintain and srengthen their
digtinctive spiritud and materia relationship with the lands, territories’ (Article 25).

The Convention on the Elimination of All Forms of Discrimination Against
Women (CEDAW), to which, again, Audrdia is a ratfied sgnatory, prohibits “any

diginction, excluson or regtriction made on the bass of sax which has the effect or



purpose of imparing or nullifying the recognition, enjoyment or exercise by women,
irrespective of ther marital status, on a bass of equdity of men and women, of human
rights and fundamentd freedoms in the political, economic, socid, culturd, civil or any

other fidd.”

4. Admisshility and Summary of the Merits

The Ngarindjeri have exhausted al domesiic remedies. The High Court of
Audrdia handed down, in 1998, a find decison in the Kartinyeri case. It held the
Hindmarsh Island Bridge Act was not contrary to the Australian Congtitution (Section 51)
or to the previoudy legidaied Heritage Protection Act. The South Austraian Supreme
Court, in April 2000, rgected the Sumner appeal, which the Court found had been based
on nonactionable “genocide” grounds. The Ngarindjeri have pleaded for intervention to
the Human Rights and Equal Opportunity Commission (HREOC) of Audrdia the
domegtic human rights body, to no avall. Thus, the Ngarindieri have exhausted
reasonable and diligent efforts to use remedies available to them under domestic law.

The Audrdian government’s human rights record on indigenous issues has been
dismd. The government has falled to uphold the 1975 Racial Discrimination Act by
interfering with the Ngarindjeri’s ability to enjoy and use ther land. Facilitating the nor:
indigenous development of Hindmarsh Idand inhibits the Ngarindjeri’s ability to
practice and teach their traditions and thus is promoting the demise of their people and
ther future. This can be datidicdly shown by the large decline in population, shortened
life expectancy and higher rates of incarceration of Ngarrindieri people resulting from

governmenta acts, essentidly robbing the Ngarrindjeri of that which gives them life.



Where the Ngarindjeri women have specia needs for the preservation of their
heritage and future generations, the government has violaed the 1984 Sexual
Discrimination Act. The Royd Commisson disregarded the “secret women's business”
Without these practices, intertwined with the lands and waters of Hindmarsh, the women
are deprived of an essentia key to their procresation.

Findly, the Audrdian government has infringed on Ngarindjeri’s land rights,
aguably in violation of the 1993 Native Title Act. Further, athough Section 51 of the
Condtitution gives the Commonwedth the power to make laws with respect to “the
acquisition of property on just terms from any State or person for any purpose in respect
of which the Parliament has power to make laws” the Ngarrindjeri have not been gven
an opportunity to negotiate “just terms’ for the taking of their property rights.

Smilaly, internationa law protections have been ignored by the Audrdian
government, as noted earlier. Article 17 of the Universal Declaration of Human Rights
has been violated because Ngarrindjeri have been arbitrarily deprived by the government
of ther right to own property, notwithstanding the Native Title Act. Ngarindjeri have
been given title to less than 500 acres on the entire idand. Additiond clams submitted
under Native Title have been delayed and ignored, for reasons unknown.

As mentioned earlier, the ICCPR provides three aticles of protection for
Ngarindjeri which the Audrdian government has violaed. Mog importantly, the
Ngarindjeri are being denied ther right to sdf-determination in violation of Article 1. In
short, a minority with little power, the Ngarindjeri are disregarded by a government

exploiting an imba ance of power.
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Finaly, CEDAW &ffords Ngarindjeri women protection where the “women’s
busness” must be kept secret to preserve their future. The “secret women's business’ is
esentid to procregtion. The government’s bridge congruction facilitates a “digtinction,
excluson, or redriction made on the bass of sex which has the effect or purpose of
imparing or nullifying the recognition, enjoyment or exercise by women... on a bass of
equaity of men and women.” If Ngarrindjeri women are deprived of their practice and its
secret nature, the effect will be the end of their procreation ritud and potentidly ther
race. Laws enacted — such as the Hindmarsh Idland Bridge Act -- and the progresson of
development in the area of Hindmarsh continues to impar prectices essentid to the

existence of these people.

4. Concluson

The Ngarindjeri request, the your immediate intervention, of the U.N. Specid
Rapporteur. The Hindmarsh Idand bridge is scheduled to open imminently. Once that
occurs, everything that Hindmarsh Idand represents to this minority group dips further
and further from their reach. These people are entitled to the use and enjoyment of the
land they own, and to engage in the culturd and spiritud practices inextricably tied to
Hindmarsh that are essentid to ther existence. On behdf of the Ngarindjeri, we ask the

intervention of the U.N. at the earliest possibletime.

Respectfully submitted,

Chrigtine Ellison
Robert Golten, Esqg.
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International Human Rights Advocacy Center

a the Univerdty of Denver

2200 S. Josephine Avenue

Denver, CO (USA)

303-871-7784 (td)

303-871-4910 (fax)

E-mail: bgolten@du.edu

George Treverrow, Ngarrindjeri Tendi Leader
Tom Treverrow, Ngarrindjeri Elder Spokesperson
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