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Historical Background: Evolution of the International Criminal Law, Individual Criminal
Accountability and the Idea of A Permanent International Court

In assessing the role of global civil society in the creation of the first permanent global
institutions to address the gravest crimes it is essential to first trace back the idea behind creating
such a body. In this journey it is also necessary and relevant to examine how the individual
human being has become a subject of international law and how the international criminal law
has gradually evolved over the course of nineteenth and twentieth century. Of course it is not
possible to explore the details;* so this part is focused on the aforesaid subject only to the extent
that this attempt to explore the historical background reveals that the developments in
international criminal law and the evolution of individual criminal responsibility has been
limiting the state’s domain and sphere of influence in global politics.?

In the meantime, this part should also demonstrate that due to the lack of an external pressure
exerted on the states, they have easily managed to resist against the realization of the idea of a
permanent international court, basing their resistance on the premise that such a court would
damage the prominence and dominance of the nation-state, and the principle of sovereignty that
have kept the state as the determinant actor of global politics. While the idea that an international

! There is a vast literature on various subjects and aspects of international criminal law. Among others, see the
following: Ilias Bantekas and Susan Nash, International Criminal Law (London: Cavendish, 2001); M. Cherif
Bassiouni, (ed.), Introduction to International Criminal Law (Ardsley NY: Transnational Publishers, 2003);
International Criminal Law (Ardsley, NY: Transnational Publishers, 1998); (ed.), International Criminal Law, 3
vols. (Ardsley-on-Hudson: Transnational Publishers, 1986); International Criminal Law: A Draft International
Criminal Code (Alphen aan den Rijn, Netherlands; Germantown, MD: Sijthoff & Noordhoff, 1980); Bassiouni and
Ved P. Nanda (compiled and edited), 4 Treatise on International Criminal Law (Springfield, IL: Thomas, 1973);
Antonio Cassesse, International Criminal Law (Oxford: Oxford University Press, 2003); Rodney Dixon, Karim
Kahn and Richard May (eds.), Archbold: International Criminal Courts: Practice, Procedure and Evidence
(London: Sweet & Maxwell, 2002); Sterling Johnson, Peace Without Justice? Hegemonic Instability or
International Criminal Law (Aldershot, Hants, England; Burlington, VT: Ashgate, 2003); Kriangsak Kittichaisaree,
International Criminal Law (Oxford; New York: Oxford University Press, 2001); Helen Malcolm and Rodney
Dixon (eds.), International Criminal Law Reports (London: Cameron May, 2000); Donald W. van Ness,
International Standards and Norms Relating to Criminal Justice: Conventions, Guidelines, Rules and
Recommendations Promulgated by the United Nations, Council of Europe, Organization of American States,
Organization of Afirican Unity and Commonwealth of Nations (Bethesda, Md.: Pike & Fischer, 1997); Jordan J.
Paust, Leila Sadat and M. Cherif Bassiouni (eds.), International Criminal Law: Cases and Materials (Durham, N.C.:
Carolina Academic Press, 2000), Geert-Jan A. Knoops, The Prosecution and Defense of Peacekeepers under
International Criminal Law (Ardsley NY: Transnational Publishers, 2003), Bruce Broomhall, International Justice
and the International Criminal Court: Between Sovereignty and the Rule of Law (Oxford and New York: Oxford
University Press, 2003), Christoph Safferling, Towards an International Criminal Procedure (Oxford: Oxford
University Press, 2001), lain Cameron, The Protective Principle of International Criminal Jurisdiction (Aldershot,
England; Brookfield, Vt.: Dartmouth Pub. Co., 1994), Yoram Dinstein and Mala Tabory (eds.), War Crimes in
International Law (The Hague and Boston: Martinus Nijhoff Publishers, 1996), David McClean, International
Cooperation in Civil and Criminal Matters (Oxford and New York: Oxford University Press, 2002), Salvatore
Zappala, International Criminal Trials and Human Rights (Oxford: Oxford University Press, 2003), Lyal S. Sunga,
The Emerging System of International Criminal Law: Developments in Codification and Implementation (The
Hague and Cambridge: Kluwer Law International, 1997) and Claire de Than and Edwin Shorts, International
Criminal Law and Human Rights (London: Sweet & Maxwell, 2003).

2 For a detailed account on the relationship between the state sovereignty and international criminal law, see, among
others, Jackson Nyamuya Maogoto, State Sovereignty and International Criminal Law: Versailles to Rome
(Ardsley, NY: Transnational Publishers, 2003).



criminal court should be established to prevent future atrocities has often been voiced, because
there was no coordinated and single-minded global civil action, the state-centric world has not
witnessed the existence of this long-desired international body for a long time.

When presenting the historical developments concerning the issues under review here, the
scholars of international criminal law often choose between focusing on the evolution and
current application of the idea of universal jurisdiction as whole, -i.e. the crimes that fall into the
scope of universal jurisdiction, the relevant international legal arrangements, etc.- and simply
listing the most outstanding historical developments pertinent to the core subject of international
criminal responsibility. However, in order to make the subject clearer by clarifying between the
relevant concepts, both the historical developments and the whole subject of universal
jurisdiction are examined here.

A Brief Historical Survey of International Criminal Law and Individual Criminal Responsibility

For practical reasons it is possible to divide the history of international criminal law into three
parts. Although there may be some serious overlaps between the periods, such a division seems
to be helpful in understanding the development and evolution of individual criminal
responsibility in a more precise and clearer fashion. Given that the state-centric world system has
been dominant over the course of nineteenth and twentieth centuries, and that the evolution of
international criminal law is closely related to this system, it would be wise to choose important
historical turning points in order to explain the evolution concerned. Undoubtedly these
historical points are the two world wars, which, as one may easily expect, brought the idea that
those responsible for the deaths in large scales should be tried and convicted to the fore.
Therefore, in general terms the evolution of international criminal law is examined in four
phases: pre-World War |, inter-war period, that is to say, the period between the World War |
and the World War 11, the period between the end of World War Il and the collapse of the Soviet
Union, and lastly the period that covers the developments since the end of cold war. Although
the last period does not involve a real war, given that it relates to another type of war, there is
nothing unusual to regard it as a historical turning point.

i. Prior to World War 1:

Over the past 500 years the global community has sought numerous ways to address the most
serious crimes that concerned and equally horrified the whole world.® Bassiouni even argues that
there is evidence of a tribunal holding the individuals responsible for war crimes in Greece in
405 BC.* Schabas joins this view saying, “war criminals have been prosecuted at least since the
time of the ancient Greece, and probably well before that.”> Some others also refer to similar

® Sandra L. Jamison, “A Permanent International Criminal Court: A Proposal that Overcomes Past Objections,”
Denver Journal of International Law & Policy, Vol. 23, Issue 2, 1995, p. 419.

* M. Cherif Bassiouni, Crimes Against Humanity in International Criminal Law, 2nd rev. ed. (Cambridge, MA :
Kluwer Law International, 1999), p. 517.

> William A. Schabas, 4n Introduction to the International Criminal Court (Cambridge, UK and New York, NY:
Cambridge University Press, 2001), p. 1.



examples from ancient China, India and Japan.® Therefore, it could be argued presumably that
the world has always shown an interest and desire toward a superior judicial body having the
power to deal with the most heinous crimes, given that those crimes have always been
committed. However, both historians and international lawyers often agree that such a body has
not come into the existence until the end of the fifteenth century. Although it is asserted that “the
concept of a permanent ICC has intrigued the international community since the thirteenth
century,”’ in fact “the concept of an international tribunal with its own super-national criminal
justice power” could be traced to the 15th century.® In this vein, it is generally accepted that the
first known international criminal trial was conducted in 1474. It is contended that international
criminal rules were first enforced and invoked when an ad hoc tribunal was established to try
Peter von Hagenbach who was accused of and then convicted for committing such crimes as
“murder, rape, perjury, and other crimes in violation of “the laws of God and man.””® It is
essential to point out that those crimes were committed against a civilian community during his
military occupation of Austria.’® Given that the referred crimes were war crimes, and that von
Hagenbach was tried by a criminal tribunal of 28 judges from different locations and political
entities, including Alsace, Rhineland, Switzerland and Austria,™* it is understandable that many
has referred to this famous occasion as the first attempt to hold a foreign individual responsible
for perpetrating crimes that are today believed to fall into the definition of international crimes.

However, it should be noted that the view that the Peter von Hagenbach case could be seen as the
earliest precedent for the individual criminal responsibility at the international level is challenged

® Adriaan Bos, “The International Criminal Court: A Perspective,” in Roy S. Lee (ed.), The International Criminal
Court: The Making of the Rome Statute: Issues, Negotiations, Results (The Hague: Kluwer Law International, 1999),
p. 465 and Yves Beigbeder, Judging War Criminals: The Politics of International Justice (New York: St. Martin’s,
1999), pp. 4-5, cited in Paul Bowers, The International Criminal Court Bill (HL), Bill 70 of 2000-2001, Research
Paper 01/39, 28 March 200, through House of Commons Library, United Kingdom, accessed via:
http://www.parliament.uk/commons/lib/research/rp2001/rp01-039.pdf, p. 13, footnote 8.

" Brook Sari Moshan, “Women, War, and Words: The Gender Component in The Permanent International Criminal
Court's Definition of Crimes Against Humanity,” Fordham International Law Journal, Vol. 22, Issue 1, 1998, p.
165.

8 Scott W. Andreasen, “The International Criminal Court: Does the Constitution Preclude Its Ratification by the
United States?” lowa Law Review, Vol. 85, Issue 2, 2000, p. 703.

° Damir Arnaut, “When in Rome? The International Criminal Court and Avenues for U.S. Participation,” Virginia
Journal of International Law, Vol. 43, Issue 2, 2003, p. 532.

19 Roseann M. Latore, “Escape Out the Back Door or Charge in the Front Door: U.S. Reactions to the International
Criminal Court,” Boston College International & Comparative Law Review, Vol. 25, Issue 1, 2002, p. 162. It should
be noted that the trial of Peter von Hagenbach is often cited by many others as the first international criminal
proceeding. For instance, see, among others, Jamison, “A Permanent International Criminal Court: A Proposal that
Overcomes Past Objections,” p. 421; M. Cherif Bassiouni, “From Versailles to Rwanda in Seventy-Five Years: The
Need to Establish a Permanent International Criminal Court,” Harvard Human Rights Journal, Vol. 10, Issue 10,
1997, p. 11; Jules Deschénes, “Toward International Criminal Justice,” in Roger S. Clark and Madeleine Sann,
(eds.) The Prosecution of International Crimes (New Brunswick, NJ: Transaction Publishers, 1996), pp. 30-32;
James D. Meernik and Kimi L. King, “The Effectiveness of International Law and the ICTY — Preliminary Results
of an Empirical Study,” International Criminal Law Review, Vol. 1, Issue 3-4, 2001, p. 344; Aryeh Neier, War
Crimes: Brutality, Genocide, Terror, and the Struggle for Justice (New York: Times Books, 1998) and Walter Gary
Sharp, Sr., “International Obligations to Search for and Arrest War Criminals: Government Failure in the Former
Yugoslavia,” Duke Journal of Comparative & International Law, Vol. 7, Issue 2, 1997, p. 417.

1 Marlies Glasius, “Expertise in the Cause of Justice: Global Civil Society Influence on the Statute for an
International Court,” in Marlies Glasius, Mary Kaldor ve Helmut Anheier (eds.), Global Civil Society 2002 (Oxford:
Oxford University Press, 2002), p. 138.




and questioned, since it is not obvious that whether the law applied and even the tribunal itself
were truly international and whether the crimes committed during the invasion were in fact war
crimes.*? This view is also objectionable in that it does not seem possible to talk about an
international order based on the interactions between nations. It is also interesting to note that no
other “international’ criminal court trying the individuals responsible for international crimes is
cited for the period that covers the developments before the world war, a fact that raises doubts
about the credibility of the view concerning the first international criminal trial stated above.
Although there have been attempts to deal with serious international, particularly war crimes,
they were not of international character, and have not foreseen the establishment of an
international criminal court. Among these attempts probably the most notable one is the so-called
Lieber Code,™ a set of rules regulating the conduct of war. Drafted by Francis Lieber from
Columbia University and applied by Abraham Lincoln during the American Civil War, those
rules could be cited as the earliest modern codification of the laws of war.** They were of
significance, as they explicitly proscribed inhumane conduct of war, and maintained notable
punishments should the inhumane acts take place during the war, including death penalty.™ The
importance of these rules notwithstanding, they were national regulations, applying to the US

12 See, for instance, Timothy L. H. McCormack, “Selective Reaction to Atrocity: War Crimes and the Development
of International Criminal Law,” Albany Law Review, Vol. 60, Issue 1, 1997, pp. 690-92.

3 For a brief narration of the process through which the Lieber Code has been prepared as well as some biographical
snapshots of the Code’s author, Dr. Lieber, see, George B. Davis, “Doctor Francis Lieber’s Instructions for the
Government Armies in the Field,” American Journal of International Law, Vol. 1, Issue 1, 1907, pp. 13-25.

14 Schabas, An Introduction to the International Criminal Court, p. 1.

' Instructions for the Government of Armies of the United States in the Field, prepared by Francis Lieber, LL.D.,
Originally Issued as General Orders No. 100, Adjutant General's Office, April 24, 1863, Washington 1898:
Government Printing Office. Those could be reached at http://www.yale.edu/lawweb/avalon/lieber.htm. Some
important provisions from the Orders are as follows:

Art. 33.

It is no longer considered lawful - on the contrary, it is held to be a serious breach of the law of war - to force the
subjects of the enemy into the service of the victorious government, except the latter should proclaim, after a fair
and complete conquest of the hostile country or district, that it is resolved to keep the country, district, or place
permanently as its own and make it a portion of its own country.

Art. 37.

The United States acknowledge and protect, in hostile countries occupied by them, religion and morality; strictly
private property; the persons of the inhabitants, especially those of women: and the sacredness of domestic relations.
Offenses to the contrary shall be rigorously punished.

Art. 67.

The law of nations allows every sovereign government to make war upon another sovereign state, and, therefore,
admits of no rules or laws different from those of regular warfare, regarding the treatment of prisoners of war,
although they may belong to the army of a government which the captor may consider as a wanton and unjust
assailant.

Art. 70.

The use of poison in any manner, be it to poison wells, or food, or arms, is wholly excluded from modern warfare.
He that uses it puts himself out of the pale of the law and usages of war.

Art. 76.

Prisoners of war shall be fed upon plain and wholesome food, whenever practicable, and treated with humanity.
They may be required to work for the benefit of the captor's government, according to their rank and condition.

Art. 80.

Honorable men, when captured, will abstain from giving to the enemy information concerning their own army, and
the modern law of war permits no longer the use of any violence against prisoners in order to extort the desired
information or to punish them for having given false information.



nationals only. Similar endeavors in other parts of the world were no different. Therefore,
prosecution for war crimes “was only effected by national courts, and these were and remain
ineffective when those responsible for the crimes are still in power and their victims remain
subjugated.”®

Nevertheless, it would not be fair to say that the above rules have entirely remained as national
regulations. Although those rules have not been incorporated in any international text regulating
the conduct of war, they have had a great deal of impact on the works relevant to the codification
of legal rules on war crimes and similar atrocities. Professor Bluntschli, who was charged with
“the preparation of a draft of the proposed compilation of the recognized rules and usages of
war” for the international meeting held in Brussels in 1874, heavily relied on the instructions
prepared by Dr. Lieber. The impact of the instructions on the works of Bluntschli was so
significant that the outcome of the Brussels meeting “bears in every article a distinct impression
of the Instructions.”*” Considering the heavy influence and practical usage of the Brussels
Code,"® which was prepared with the chief reliance on Lieber’s Code, during the proceedings of
The 1899 Hague Conference,™ it could be said that the Lieber Instructions in fact became —
although indirectly- internationally recognized rules. Despite the fact that those rules were
promulgated during an internal war, they did not lose eminence with the time and continued
partially impacting on the international codifications on the Code’s subject matter.

However, no matter whether the above case constitutes a precedent for the international criminal
proceedings, it is obvious that it did not significantly affect and contribute to the inquiry for
international criminal justice, as the first proposal for creation a permanent international court
was first made in 1872, when Gustave Moynier of Switzerland, one of the founders of the
International Committee of the Red Cross, suggested the creation of an international criminal
court to address violations of the 1864 Geneva Convention? in the Franco-Prussian War of
1870-71,%" far later than the supposedly first international criminal tribunal was established in
1474,

18 Schabas, An Introduction to the International Criminal Court, p. L.
7 Davis, “Doctor Francis Lieber’s Instructions for the Government Armies in the Field,” p. 22.
18 The text of the outcome of the Brussels Conference could be found at: Project of an International Declaration
Concerning the Laws and Customs of War, Adopted by the Conference of Brussels, August 27, 1874, reprinted in
1T;he American Journal of International Law, Vol. 1, Issue 2, Supplement: Official Documents, 1907, pp. 96-103.
Ibid., p. 23.
2 Laws of War: the Geneva Convention for Amelioration of the Condition of the Wounded on the Field of Battle
(also known as the Red Cross Convention); adopted at Geneva, August 22, 1864, entered into force June 22, 1865.
The text of the Convention can be reached through the website of the Avalon Project of Yale University at:
http://www.yale.edu/lawweb/avalon/lawofwar/geneva04.htm.
2L Arnaut, “When in Rome? The International Criminal Court and Avenues for U.S. Participation,” p. 532. Unlike
the von Hagenbach case, there is an agreement and thus certainty that the proposal for the establishment of a
permanent international criminal court was first made Gustave Moynier in 1872. See, for example, Christopher
Keith Hall, “The First Proposal for A Permanent International Criminal Court,” International Review of the Red
Cross, Issue 322, 1998, p. 57-74; Christopher W. Mullins, David Kauzlarich and Dawn Rothe, “The International
Criminal Court and the Control of State Crime: Prospects and Problems,” Critical Criminology, Vol. 12, Issue 3,
2004, p. 289; Marie Tornquist-Chesnier, “NGOs and International Law,” Journal of Human Rights, Vol. 3, Issue 2,
2004, p. 256; Christopher K. Hall, “La Primera Propuesta de Crecion de un Tribunal Penal Permanente,” 145
Revista Internacional de la Cruz Roja 63-82 (1998), as cited in Héctor Oléasolo, “The Prosecutor of the ICC Before
the Initiation of Investigations: A Quasi-judicial or a Political Body?” International Criminal Law Review, Vol. 3,
Issue 2, 2003, p. 87. On January 3" 1872, Moynier presented his draft for the establishment of a permanent




The main reason and impetus behind this proposal was the reluctance of states to comply with
the provisions of the Geneva Convention cited above. While that Convention was signed by a
large number of states at the time, atrocities in large scale were committed in the Franco-Prussian
War.?? During the discussions after that war while many referring to the uselessness of the
aforesaid Convention and other related arrangements were in favor of abolishing the rules of
war, given that those rule were not observed at the times of wars, Moynier took the opposite
position and argued that those rules should be backed by an international criminal court so that
the Convention would have a deterring effect on the warring parties.?® However, his proposal
was met with skepticism and eventually was largely ignored.* It should be noted that the
proposal was too extreme and radical,?> given the political circumstances of the time and the
dominance of power politics.

The proposal drafted by Moynier was very brief with ten articles only, and modest in terms of
scope and reference to an international body that was to have the authority to prosecute war
crimes. Article 1 of the draft provided that “in order to ensure the implementation of the Geneva
Convention of 22 August 1864, and of its additional articles, there will be established, in the
event of a war between two or more Contracting Powers, a tribunal to which may be addressed
complaints concerning breaches of the aforementioned Convention.”?® Therefore, the draft did
not refer to a separate statute governing the proposed court, but suggested that the 1864 Geneva
Convention be observed. The Court Moynier proposed lacked of a permanent panel of judges.
Article 2 stated that the adjudicators would be nominated by three Powers to be chosen by the
President of Swiss Confederation, as soon as war has been declared.?” Furthermore, the draft did
not determine the venue where the judges would sit, once they have been appointed. This choice
was left to the judges.? The proposed tribunal was not to be authorized to act on its own, but it

international criminal court at a meeting in the International Committee for the Relief of the Wounded (later to
become the Red Cross), which was set up under the Geneva Convention for the Amelioration of the Condition of the
Wounded in Armies in the Field, 1864. This proposal was published in the Bulletin International des Sociétés de
secours aux militaries bleséss on January 28", 1872. See, Morten Bergsmo, “Folkerettslig belysning av ‘etisk
rensing’ i det tidligere Jugoslavia,” pp. 75-133 in Bard-Anders Andreassen and Elin Skaar (eds.), Forsoning eller
rettferdighet? Om beskyttelse av menneskerethighetene gjennom sannhetskommisjoner og rettstribunaler (Oslo:
Cappelen Akademisk Forlag, 1998), p. 98, cited in Tom Syring, “Good Governance and the ICC: Strengthening
Besieged Democratic Regimes by International Means, The Logic of Institutional Empowerment,” Paper presented
at Arbeidsgruppe Internasjonal Politikk (Working Group on International Politics), Oslo, December 19", 2002, p. 7,
footnote 3.

%2 |t is interesting to note that Moynier, the owner of the first proposal for creating a permanent criminal court, was
not originally in favor of such an institution. However, the atrocities committed in the Franco-Prussian War seemed
to radically change his mind. See, Hall, “The First Proposal for A Permanent International Criminal Court,” p. 57

% For a detailed examination of Moynier’s proposal, see, Hall, “The First Proposal for A Permanent International
Criminal Court,” pp. 57-74. This article also includes the text of Moynier’s proposal, “Draft Convention for the
Establishment of an International Judicial Body Suitable for the Prevention and Punishment of Violations of the
Geneva Convention.”

2 Marlies Glasius, “How Activists Shaped the Court,” Crimes of War Project, The International Criminal Court: An
End to Impunity? The Magazine Section, December 2003, accessed via: http://www.crimesofwar.org/print/icc/icc-
glasius-print.html.

% Hall, “The First Proposal for A Permanent International Criminal Court,” pp. 57-74.

% Article 1 of Draft Convention for the Establishment of an International Judicial Body Suitable for the Prevention
and Punishment of Violations of the Geneva Convention, reprinted in ibid.

7 Ibid., Article 2.

% Ibid., Avrticle 3.




was recognized the power to deal with the complaints addressed to it by the interested
governments.?® The tribunal was to determine whether the accused was guilty or not. If the guilt
were to be established, then the tribunal would also have the authority to impose the penalty in
accordance with the existing rules of international law.* However, the tribunal would not be able
to implement the decisions it made. Instead, the draft provided that “the tribunal will notify its
judgments to interested governments. The latter shall impose on those found guilty the penalties
which have been pronounced against them.”!

The brief review of the draft above suggests that Moynier’s proposal was in effect very modest
by contemporary standards. No argument that it was daring and striking at that time, yet it should
have been acceptable to the States, given its modesty and non-interference with national
sovereignty. Despite this fact, States did not show interest towards the proposal, a fact proving
the dominance of power politics and observation of national sovereignty and national interests.
According to Hall, the lack of support and interest by the international law experts of the time
towards Moynier’s proposal was one of most important reasons for the failure of its enactment.*
In other words, should the draft was supported by non-state figures; there could have been at
least a little prospect for the creation of the institution provided in it.

However, as the arms technology was increasingly being enhanced and thus the wars were
becoming more deadly, the people became more concerned about the implications of war. This
necessitated the adoption of certain rules on the conduct of war. As a consequence, the attempts
to develop a law of war that would be helpful to minimize the negative effects of warfare
accelerated the codification of international legal arrangements on the conduct of war in
particular starting from the end of nineteenth century.* Two developments are worth mentioning
in this regard: The Hague Conventions of 1899 and 1907, where the first attempts to create an
international penal code were made. The initial proposal for the Conference held in 1899 was
made by Czar Nicholas Il of the Russian Empire on August 24, 1898.3* The proposal was

% Ibid., Avrticle 4.

% Ibid., Article 5.

8L Ibid., Article 6.

%2 Hall comments on this matter as follows: “A century and a quarter after Gustave Moynier’s daring proposal, the
prospects are increasingly bright that the international community will adopt a treaty establishing a permanent
international criminal court. In dramatic contrast to the response of leading international law experts in 1872, more
than three hundred non-governmental organizations throughout the world have joined forces in an NGO Coalition
for an International Criminal Court to mobilize public support for the prompt establishment of an effective court.”
Hall, “The First Proposal for A Permanent International Criminal Court,” pp. 57-74.

%8 Seha L. Meray, Devietler Hukukuna Giris, revised 3" ed., 2" vol. (Ankara: Ankara University Press, 1965), p.
428.

* It is interesting to witness that the proposal for a conference that could have limited the state sovereignty was
made by a head of state, who should normally be eager to preserve the sovereignty of the state he represents.
However, considering that the Czar made the proposal to "diminish the burden of taxation for military and naval
expenditures which presses down with enormously increasing weight upon the shoulders of the people,” it could be
concluded that his sincerity for demanding world peace is questionable. William I. Hull, The Two Hague
Conferences and their Contributions to International Law 3 (1908), cited in Leila Nadya Sadat, “The Establishment
of the International Criminal Court: From The Hague to Rome and Back Again,” Michigan State University-DCL
Journal of International Law, Vol. 8, Issue 1, 1999, p. 97, at note 1. In fact, it was not a concern for Russia only.
The following quotation elogquently explains one of the most outstanding motives behind the States’ willingness to
hold a multilateral conference in which discussions and deliberations on reducing armaments took place: “It was a
world with an Arms Race going on, and with military-industrial complexes to feed it. The costs were enormous, and



accepted by twenty-six countries and eventually the Peace Conference was held in The Hague.
The Czar once again assumed role in the second Hague Conference held in 1907 by issuing the
formal invitation. However, this time the proposal for the Conference came from the United
States. Forty-four countries participated in the Conference.®

Those conventions were “the first significant codification of the laws of war in an international
treaty.”*® The Convention of 1899 created the Convention for the Pacific Settlement of Disputes
and a Court of Arbital Justice.*” Also known as Permanent Court of Arbitration (PCA),® this
Court is especially significant, as it is seen by some scholars as one of the earliest predecessors
of the permanent International Criminal Court. Two reasons are referred to for this assertion.
First, it is commented that the establishment of the PCA foresaw that inter-State disputes could
be sometimes resolved through legal endeavors, and would not necessarily be matters of political
rivalries. Second, its establishment triggered a general tendency toward international
adjudication.®

However, it is worth noting that the Court whose creation was proposed at the 1899 Hague
Conference had important defects. The most important one is explained as follows:

The Hague Tribunal is not in the true sense a permanent court, it is permanent only in
name. Its membership of judges is not confined to a few selected men who sit as a
permanent court ready at all times to do its business and receiving a fixed salary during
an appointment for life.*°

came not just from the numbers of men involved. These were years when...there was much application of scientific
invention to military purposes. New weapons and new means of delivering them were being developed every year.
As soon as one military establishment had acquired a new military marvel, every state with which it might come into
conflict felt the lack of an equivalent. It was repeatedly claimed, and not by socialists and liberals alone, that the
costs were becoming too heavy to bear.” Geoffrey Best, “Peace Conferences and the Century of Total War: The
1899 Hague Conference and What Came After,” International Affairs, Vol. 75, Issue 3, 1999, pp. 619-20.

% Sadat, “The Establishment of the International Criminal Court: From The Hague to Rome and Back Again,” pp.
97-98.

% Schabas, 4n Introduction to the International Criminal Court, p. 2. “They include an important series of
provisions dealing with the protection of civilian populations...Other provisions of the Regulations protect cultural
objects and private property of civilians.” Ibid.

%7 Jamison, “A Permanent International Criminal Court: A Proposal that Overcomes Past Objections,” p. 421. There
are four Hague Conventions adopted at the Hague Convention of 1899. These are: CONVENTION (1) FOR THE
PACIFIC SETTLEMENT OF INTERNATIONAL DISPUTES (HAGUE 1) (29 July 1899), entered into force 4
September 1900, access via: http://www.yale.edu/lawweb/avalon/lawofwar/hague01.htm, CONVENTION WITH
RESPECT TO THE LAWS AND CUSTOMS OF WAR ON LAND (HAGUE, II) (29 July 1899), entered into force
4 September 1900, access via: http://www.yale.edu/lawweb/avalon/lawofwar/hague02.htm, CONVENTION FOR
THE ADAPTATION TO MARITIME WARFARE OF THE PRINCIPLES OF THE GENEVA CONVENTION OF
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Instead of a permanent court, what was proposed at The Hague was “a list of referees” from
whom judges might be selected as “occasion offers. A clerk’s office and a council to run it is all
that is permanent or continuous in the organization.” The judges were to be selected from a pool
of 104. They were basically to be called from their vocations for a few months “to decide a
certain dispute in their capacities as judges and then lapse back again into the private life and
environment from which they came.”*

The Hague Convention of 1907 is of significance in that while during the former Convention it
was decided that submission to the court would be optional, at the Convention of 1907 attempts
were made in order to make the court’s jurisdiction obligatory. However, although the
preconditions for the court’s entering into force were set at the Convention, because these
conditions would not be met later, the court never went into effect.*> The Convention also
witnessed the first comprehensive codification of laws of war.* Thirteen conventions on various
aspects of warfare were adopted at the conference in 1907, although one is never ratified, thus
did not enter into force.** Overall, the primary objective of these conventions was to create rules
and procedures that would eliminate unnecessary suffering by the warring persons and ensure
that noncombatants would not be targeted in the wars.*

However, despite the novel arrangements made, The Hague Conventions fell short in many
respects.*® First of all, although the Hague Convention of 1907 managed to codify the laws of
war, only states and not individuals were made obligated to comply with the rules adopted at the
conference. In other words, the Conventions “were meant to impose obligations and duties upon
States, and were not intended to create criminal liability for individuals.”*’ Furthermore, the
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enforcement of the laws was “primarily through reparations imposed upon a defeated state, or
through reprisal or retaliation, which tended to escalate the spiral of savagery.”*

More importantly, most conventions adopted at the Hague Conventions in order to maintain rules
of laws of war lost the significant portion of their power, due to the reservations they contain.
Like the Conventions of 1864 and of 1906, the Hague Conventions of 1907 state that any State
Party to those conventions is obligated to abide by the rules contained in the conventions as long
as the other States Parties comply with those rules. This was called “clause of solidarity’ (Clause
de solidarite). According to this clause, if any State Party violates the Convention concerned, or a
non-party joins the war, there would be a great possibility that other States Parties do not regard
themselves as obligatory to comply with the provisions of that convention.*

There is one simple and equally solid explanation for the weak provisions of the Conventions
discussed above: states were concerned with preserving their sovereign rights. There was an
obvious link between the attempts aiming at regulating warfare hat were adopted at the two
Hague Conferences and the notion of sovereignty that has been prevalent in world politics at the
time. It was generally assumed that the head of a state has the authority over the authority of the
state he rules, and that a state could not be subjected to any law other than its domestic legal
rules, should that state does not explicitly express its consent to get bound by that law.*

However, it should be noted that notwithstanding the shortcomings of The Hague Conventions of
1899 and 1907 stated above, there has been at least one attempt to invoke their provisions within
a few years after their codification. The Carnegie Endowment for International Peace, a non-
governmental organization, established a commission of inquiry to investigate atrocities
committed especially against civilians and prisoners of war during two Balkan Wars of 1912 and
1913.>! In its report, the commission referred to the Hague Conventions as a basis for its
description of war crimes. But it is worth remembering that the attempt was not led by states.
Therefore, the initiative of the Carnegie Endowment could only be cited as a reference to the
Hague Conventions.

Another reference to the Hague Conventions was made far later. Statute of the International
Criminal Tribunal for the Former Yugoslavia of 1993°° heavily relies on the Conventions as the
main basis for the codification of the customs and laws of war. Indeed, the Rome Statute of the
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International Criminal Court also borrows from those Conventions in its Article 8(2)(b), (e) and
(f).>* This is a clear recognition of those long ignored international legal arrangements on the
laws of war as an authoritative base with respect to their coverage. Moreover, it is argued that the
current permanent international criminal court is “the culmination of a process that goes back to
the Red Cross and Hague Conventions on the conduct of warfare in the nineteenth and twentieth
centuries,” which is in effect a statement that gives full credit to the Hague Conventions and
acknowledges their prominence in international criminal law.

There is in fact one more point, an important one given the subject matter of this study, that
needs to be emphasized. While the above-mentioned two multilateral conferences are in general
seen as the attempts of States Parties that participated in the conference, the input and
encouragement of civil elements throughout the process cannot be overlooked. Although it may
not be possible to refer to an organized civil society of that time, the ‘non-state’ elements’
contributions to both the inauguration of the conference and the principles and rules adopted
there suggest that the achievement made by those conferences at least partially belongs to the
civil society.

Especially the 1899 Hague Conference witnessed the visible contribution of different elements of
civil society. The peace societies of the time were interested in the Conference. In particular, the
Inter-Parliamentary Union’s participation is worth noting, as this organization has been involved
in international peace congresses since 1880s. A further point worth mentioning is that women
actively joined and assumed effective roles in those organizations. Aside from peace movements
and early human rights organizations, the professional groups, especially those formed by the
international lawyers made contributions during the Conference. There were also some
gatherings of masses before the Conference, even though they are not comparable to the
contemporary ones.™

Of course, the magnitude of their presence in the Conference and the scope of their contributions
to the deliberations and influence on the decisions to be made by States Parties’ delegates were
limited and modest and are by no means comparable to the works of today’s global civil society.
However, even considering alone the fact that the Conference was “the first ever occasion on
which an intergovernmental...conference was accompanied by a great show of organized public
opinion in its support™’ reveals how important and crucial the participation of the ‘organized
public’ was. Although they were aware of their limits, the organizations formed by ‘peoples’
wanted to be taken by the delegations seriously during the Conference. Otherwise, they might
have formed an alternative conference other than the official one. They also tried to influence the
outcome by lobbying and informal meetings. However, as already noted, their contribution was
modest largely due to their limited influence and resources. Best refers to another reason for this
limited influence: that not from all participant States were civil elements present at the
Conference.?® In any case, the important point is the success of the Conference, if any, cannot be
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attributed to the States Parties alone, but to the civil elements that participated in the Conference
as well.

il. Interwar Period:

It could be argued that the failures in creating an international judicial body empowered to
prosecute war criminals over the course of nineteenth century, which witnessed the outstanding
impacts of the industrial revolution on arms technology, significantly contributed to the breakout
of World War I. Although it is not possible to prove that point with certainty, it is obvious that
power politics and the struggle between nations over sharing the world’s economic and strategic
assets were the major reasons of the war. The fact that the warring parties largely ignored the
sanctity of human life led to a deadly war. Therefore, it should not be surprising that “the true
impetus for the creation and acceptance of international jurisdiction over individuals committing
war crisryes was World War 1, the first military conflict that truly took place on a world-wide
scale.”

During the war, there have been many incidents in which civilians were murdered, tortured,
deported, or subjected to other inhumane or degrading treatments. This marks one of the most
obvious differences between World War | and the wars in the past: the previous ones have
mainly been fought between the armies of the warring parties, whilst World War | for the most
part did not distinguish the civilian population from the warring personnel. For this reason to a
large extent, civilians have become directly affected by and involved in the deadly campaigns.
Particularly the inhumane conduct of war by Germans caused popular protest.

One of the most notorious atrocities committed by German troops was the "Sack of Louvain™ in
which they executed over two hundred civilians and burned portions of a Belgium city. Over
sixty thousands civilians were forced to move from the occupied parts of Belgium by Germans to
labor camps.®® German troops, after invading Belgium, also committed war crimes in France.
There were numerous reports stating German atrocities in France. In particular, the destruction of
the Cathedral at Rheims and the large-scale commission of the pillage, rape and murder of
civilians could be cited in this regard.®* The aerial bombardment of London by Germans causing
civilian casualties was another significant and unforgettable incident inciting public protest and
outcry. In 1915, the Germans went even further and wielded poisonous gas.®® Furthermore,
Germans targeted commercial and passenger vessels. In May 1915 a German U-boat sank the
vessel Lusitania, killing 1,198 civilians.?® Along with the Lusitania incident, the execution of
Nurse Edith Cavell, who was the head of a training school for nurses in Brussels, and executed
with the Kaiser’s authorization for assisting and hiding Allied troops, has over the time become
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the symbol for German atrocities during the war.®* Those two infamous incidents are frequently
cited in order to emphasize on the civilian losses and inhumanities of World War |I.

With the end of World War I, especially victorious powers have sought to address the atrocities
during the war. Of course, the attempts for addressing the crimes committed during the war
intensified on the defeated states only and not on the victorious powers. In fact, even at the dawn
of the war there have been numerous calls for pursuit of justice and expression of concerns over
the large-scale commission of war crimes and other related outlawed behaviors. For instance, in
1915, Elihu Root, former Secretary of War and State under Theodore Roosevelt, stated, “the
civilized world will have to determine whether what we call international law is to be continued
as a mere code of etiquette or is to be a real body of laws imposing obligations much more
definite and inevitable than they have been heretofore.”®® Theodore S. Woolsey, former law
professor from Yale University, proposed the establishment of an international criminal court for
prosecuting the German atrocities.®® A similar proposal was advanced by historian Hugh H. L.
Bellot, who *“urged that, in the event of an Allied victory, the Central Powers should be required
to accept the convening of a criminal court to prosecute those war criminals who remained
unpunished.”®’

The examples cited above and countless others resulted in a collective demand by people
towards the punishment of those responsible for wartime atrocities. Due to the lack of an
independent and permanent international body addressing the crimes similar to those committed
during the World War, the major powers tried to get involved in the process for the sake of the
maintaining justice. However, their attempts turned to be ineffective, largely due to
considerations over national interests. Nevertheless, the period after the World War 1 is
significant in that during this period there have been a number of attempts to implement the laws
of war. Although most of those attempts failed, they left a legacy for the future generations.

There appeared a possibility for the establishment of an international criminal tribunal to
prosecute war crimes in Paris Peace Conference of 1919 convened by the victorious powers of
the War.?® At the Conference a Commission on the Responsibility of the Authors of the War and
on Enforcement and Punishment was appointed to seek a resolution for addressing the crimes
committed during the war. The Commission was charged to inquire into and report on the
following:

1. The responsibility of the authors of the war.
2. The facts as to breaches of the laws and customs of war committed by the forces of the
German Empire and their Allies.
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3. The degree of responsibility for these offences attaching particular members of the enemy
forces.

The constitution and procedure of a tribunal appropriate for the trial of these offences.
Any other matters cognate or ancillary to the above which may arise in the course of the
enquiry, and which the Commission finds it useful and relevant to take into
consideration.®®

SRR

The Commission appointed three Sub-Commissions. Sub-Commission I on Criminal Acts was
appointed to “discover and collect the evidence necessary to establish the facts relating to
culpable conduct which (a) brought about the World War and accompanied its inception, and (b)
took place in the course of hostilities.” Sub-Commission Il on the Responsibility for the War
assumed the role to consider whether, based on the findings of Sub-Commission on Criminal
Acts relating to the initiation of the war, “prosecutions could be instituted, and, if it decided that
prosecutions could be undertaken, to prepare a report” indicating the individuals who it found
guilty and the court that would be competent to proceed the prosecutions. Sub-Commission on
the Responsibility for the Violation of the Laws and Customs of War was to consider whether,
based on the findings of Sub-Commission on Criminal Acts relating to the conduct of war,
prosecutions could be instituted, and the court those prosecutions would proceed.”

The relevant Sub-Commission determined that the responsibility for initiating a policy of
aggression “rests first on Germany and Austria, secondly on Turkey and Bulgaria”’* and
consequently concluded that “the war was premeditated by the Central Powers together with
their Allies, Turkey and Bulgaria, and was the result of acts deliberately committed in order to
make it unavoidable,” and that “Germany, in agreement with Austria-Hungary, deliberately
worked to defeat all the many conciliatory proposals made by the Entente Powers and their
repeated efforts to avoid war.”"? In relation to the outlawed acts committed during the war, the
Commission that was assigned to work on this matter also concluded that “the war was carried
on by the Central Empires together with their allies, Turkey and Bulgaria, by barbarous or
illegitimate methods in violation of the established laws and customs of war and the elementary
laws of humanity.””® The commission of outlawed acts was so widespread that the same
Commission also recommended the creation of a committee for the purpose of collecting and
classifying information and preparing a complete list of facts concerning violations of the laws
and customs of war committed by the German Empire and its Allies on land, sea and in the air,
in the course of the war.”

It further concluded that individuals who were thought of having been involved in inhumane
conduct of war should be held responsible for violations of the laws and customs of war and of
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the laws of humanity.” The Commission dismissed the sovereign immunity defense and asserted
that otherwise, “the greatest outrages against the laws and customs of war and the laws of
humanity...could in no circumstances be punished. Such a conclusion would shock the
conscience of civilized mankind.”’® It especially referred to the punishment of the Kaiser and
stressed that the principles of the laws and customs of war and the laws of humanity would be
meaningless, if the Kaiser were not brought to trial while “other offenders less highly placed
were punished.””” However, while it referred to the Kaiser and the other high-rank officials as
liable for numerous atrocities committed during the War, the Commission concluded that it
would be unprecedented to hold the Kaiser and other German officials ‘criminally’ liable for
waging a war of aggression against Belgium and Luxembourg.™

While it also contended that those found guilty of the prescribed crimes could be tried in national
courts, an international criminal court should be created in the cases where the accusations
against the suspects were directed in more than one states.”® The Commission asserted that each
of the Allies had the authority to prosecute prisoners of war who were believed to have violated
the laws and customs of war. However, it also proposed a consolidated single high tribunal for
the cases involving individuals who allegedly committed war crimes and other similar crimes
against civilians and troops from several allied countries. This tribunal should be authorized to
apply “the principles of the law of nations as they result from the usages established among
civilized peoples, from the laws of humanity and from the dictates of public conscience.”® The
tribunal was to be composed of four persons. In case the tribunal finds the accused guilty, it
would have the power to sentence him to a punishment that might be “imposed for such an
offence or offences by any court in any country represented on the tribunal.”®! The selection of
the cases was to be made by a Prosecuting Commission of five members who shall be appointed
by the Governments of the United States, the British Empire, France, Italy and Japan.®

However, despite shocking findings relevant wartime atrocities and the novel proposals of
remedies contained in the Commission’s report, not all nations favored punishing those who
were accused of having committed war crimes and other relevant crimes. In particular, the US
sought a stable peace, rather than criminally prosecuting war criminals. For the US the greatest
threat to the international order was Russian communism.® Especially for this reason, the US
representatives submitted a number of reservations to the Commission’s report.** The American
representatives in the Commission objected to the references to the “laws and principles of
humanity” contained in the report, and further argued that those are too vague and general, thus
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cannot be proper guides for the administration of international criminal law.* The US also
strongly objected the imposition of criminal liability on heads of State. The American
representatives argued that such individuals were only accountable to domestic authorities, and
thus, holding them responsible for commission of acts requiring criminal prosecution before a
foreign or international tribunal would be a serious abrogation of State sovereignty.®® According
to the dissenting representatives, the existing national tribunals, rather than an international one,
for the prosecution of war crimes were more reliable, as those tribunals already possessed well-
established laws, procedures and punishments. For the cases involving criminal acts concerning
more than one country, the American representatives proposed the gathering of the members of
the relevant national courts.®” The stated reason by the American representatives for the
objection voiced against the high tribunal proposed by the Commission was that there was no
precedent for such a tribunal and it was “unknown in the practice of nations.”®® They also
referred to the fact that there was “no international statute or convention making a violation of
the laws and customs of war —not to speak of the laws or principles of humanity- an international
crime, affixing a punishment to it, and declaring the court which has jurisdiction over the
offence.”®® Accordingly, the American representatives openly stated that the US was not willing
to cooperate in the establishment and proper functioning of the proposed high tribunal.®®

In addition to the US, Japan also stated some objections against the proposals contained in the
Commission’s report. Even though those objections were not as ardent as those of the US, they
referred to almost the same concerns. Japanese delegates questioned the establishment of an
international tribunal after a war is over, and the existence of a penal law under international law
applicable to those who were found guilty of war crimes. In this vein, they also pointed out the
possible consequences “which would be created in the history of international law by the
prosecution for breaches of the laws and customs of war.”**

At the Conference held following the submission the Commission’s report, the Allied Powers
also discussed the Germany’s surrender and negotiated a treaty where they dictated the terms.
The deliberations at the conference also included the issues concerning the prosecution of high-
level officials and war criminals from the defeated powers for “crimes against the laws of
humanity.” Ultimately, the victorious powers concluded the Treaty of Versailles with Germany
on June 1919.% The Treaty included a provision that provided for the establishment of an ad hoc
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international criminal tribunal to prosecute the Wilhelm 11 of Germany for initiating the war.”
However, he fled to neutral Holland, which refused his extradition.** Although the Allied powers
requested his extradition through diplomatic channels, because it became evident that Holland
would never cooperate with them they made no formal attempts to have Holland submit the
Kaiser to the international tribunal that would try him.*

The failure in trying the Kaiser should be seen as a big disappointment and a step backward,
given the salience of the accusations directed at him and that he was being held responsible for
initiating the war, thus causing deaths in great numbers. Wilhelm 11, the Kaiser of Germany, was
especially held directly responsible for the slaughter of civilians in Belgium.*® In the early days
of the war he wrote in a note to the Austrian Kaiser:

My soul is torn, but everything must be put to fire and sword: men, women and children
and old men must be slaughtered and not a tree or house be left standing. With these
methods of terrorism, which are alone capable of affecting a people as degenerate as the
French, the war will be over in two months, whereas if | admit considerations of
humanity it will be prolonged for years. In spite of my repugnance | have therefore been
obliged to choose the former system.®’

Despite this “‘confession’ and solid evidence proving the Kaiser’s involvement and clear
connection with the wartime commissions of crimes, concerns over sovereign rights and the view
that heads of states are immune against prosecutions prevailed.

The Treaty of Versailles also provided for the prosecution of German officials accused of
violating the laws of war. However, in that case there would be no international tribunal but
national courts of the Allied powers.” Treaty of Versailles, as noted earlier, created the
Commission on the Responsibilities of the Authors of War and on Enforcement of Penalties. The
crimes considered by the Commission included rape, use of poisonous gas, murders, massacres,
waging aggressive war, for which it proposed a tribunal consisting of twenty-two members.”
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The Commission completed its work and submitted its report consisted of a list of 895 alleged
war criminals.'®

In addition to the failure in prosecuting the Kaiser in an international tribunal, the Allied powers
could not proceed with the prosecutions of war criminals. Although the Treaty of Versailles
provided their prosecution by the victorious powers’ national courts, “by 1921, the zest of the
Allies to set up joint or even separate military tribunals had waned, and new developments in
Europe required that Germany not be further humiliated.”*®* The Allies were also greatly
concerned about jeopardizing “the durability and stability of the already fragile Weimar
Republic,”%% founded after the defeat of Germany in World War 1. Moreover, it should be noted
that Germany had refused to surrender the accused for prosecution by the Allies.*®® The German
stance and determination was very well received by the Allies and thus they must have decided
that Germany would never cooperate with them on this matter. As a consequence, the Allies,
instead of establishing a separate Allied Tribunal, devolved this authority to Germany and asked
the prosecution of a limited number of the suspects before the Supreme Court of Germany.'*

As a response to the request by the Allied forces, Germany passed the legislation that would
make the trial of the alleged war criminals identified by the victorious powers possible. Although
it had already introduced legal arrangements to implement the Treaty of Versailles’ relevant
provisions, with the new legislation Germany assumed to proceed with the trials. The trials took
place in Leipzig and for that reason those trials are known as Leipzig trials. Since the Supreme
Court authorities were empowered to decide which cases would be brought to trial under German
law, German authorities requested all relevant information from the Allies. Accordingly, the
Allies submitted only forty-five names from the original list of 895 previously prepared by the
Commission to the German authorities for prosecution.'®

However, it should be noted that the information and evidence concerning those forty-five
persons’ involvement in war crimes was substantial, since both the 1919 Commission’s
extensive works and the Allies’ supporting documentation were made available to the German
Supreme Court. Despite the strong evidence, only twelve military officers were ultimately
prosecuted before the Reichsgericht, the German Supreme Court.’® However, the German
Court’s stance toward even those prosecuted was very mild. Not all prosecuted suspects were
convicted. Even those who were convicted received sentences of imprisonment ranging from a
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few months to a few years. Most even did not serve their sentences in full.'®” Nevertheless,
especially two of the judgments of the Supreme Court at Leipzig are important. These two
concerning the sinking of two hospital ships and the killing of the war survivors are often cited
“as precedents on the scope of the defense of superior orders.”**® However, there were no other
proceedings against any of the suspects of war crimes than those of the Leipzig Court. To sum
up, “no international trials of Germans accused of war crimes ever took place, and no
international court arose out of World War 1'% and “the international community allowed many
Germans believed to be guilty of war crimes to escape prosecution.”*°

Undoubtedly, the Allies were reluctant to seek justice and try the individuals responsible for war
crimes during World War 1, and were much eager to observe their national interests.'* This can
clearly be seen in their urgent action to sign an armistice with Germany on November 11, 1919,
and their postponement of the trials, which began about two years later than the armistice. This
surely means that the Allies were ready to sacrifice the justice “on the altars of international and
domestic politics of the Allies.”**? This is also indicative of the fact that during the interwar
period “the political will of the world's major powers [was] paramount over all else.”*3

Notwithstanding that the Allies did not work hard to achieve justice after World War | by
prosecuting and convicting the individuals responsible for large-scale crimes, the interwar period
was “important because the proponents of international law moved to establish a permanent
system of international criminal justice and a standing court to try violators of international
law.”*** There have been numerous attempts to establish an international legal order that is more
sensitive and responsive to the demands of justice.

The earlier attempt worth noting in this regard is the one made by the Executive Council of the
League of Nations. During 1920 and 1921 it established an Advisory Committee of Jurists whose
main task was to prepare a draft statute for the Permanent Court of International Justice. The
draft statute submitted by this Committee was signed and ratified by many states in 1922.*> The
Committee also became involved with the issue of creating an international criminal tribunal
following World War 1. Baron Descamps of Belgium, a member of the Advisory Committee
proposed the establishment of a “high court of international justice’ and suggested that the
jurisdiction of the court include offenses “recognized by the civilized nations but also by the
demands of public conscience.” Although the Third Committee of the Assembly of the League

197 MacPherson, “Building an International Criminal Court for the 21st Century,” p. 6.

18 Schabas, An Introduction to the International Criminal Court, p. 4.

1% Andreasen, “The International Criminal Court: Does the Constitution Preclude Its Ratification by the United
States?” p. 704.

119 o'Connor, “The Pursuit of Justice and Accountability: Why The United States Should Support the Establishment
of an International Criminal Court,” p. 936.

1 For a detailed account on this matter, see, Willis, Prologue to Nuremberg: The Politics and Diplomacy of
Punishing War Criminals of the First World War.

112 Bassiouni, “From Versailles to Rwanda in Seventy-Five Years: The Need to Establish a Permanent International
Criminal Court,” p. 20.

113 Bassiouni, “Establishing an International Criminal Court: Historical Survey,” p. 51.

114 O0'Connor, “The Pursuit of Justice and Accountability: Why The United States Should Support the Establishment
of an International Criminal Court,” p. 938.

11> Jamison, “A Permanent International Criminal Court: A Proposal that Overcomes Past Objections,” p. 423.



turned this proposal down declaring that the idea of creating such a court was “premature™*®, it

is of significance as it refers to public demands. There have been other attempts by especially
individuals and non-governmental organizations, which seriously studied the creation of an
international criminal court.™*” This is an important fact indicating that civil society was a lot
more concerned about achieving international justice.

A subsequent attempt and call for an International Court of Justice was made in 1922 at a
meeting held by the International Law Association. Bearing in mind the failed attempt of the
Advisory Committee of Jurists to create an international criminal court, the participants at the
meeting stressed the need for such an institution. Hugh H. L. Bellot in his paper presented at the
meeting referred to the “crying need” for the establishment of an International High Court of
Justice.™® Bellot argued in the same paper that the existing procedures for the criminal
prosecution of the alleged war criminals are unsatisfactory.*'® National courts, the most widely
used devices in the criminal prosecution of war criminals at the time, were open to biased
approaches and conflicting judgments. He clearly stated that the preference in prosecuting the
crimes involving an international dimension should be given to a transnational court as such a
tribunal would be able to develop and implement a comprehensive transnational penal code.'?
Bellot’s proposed court would be so equipped that it would be competent to prosecute offenses
against law and order during peace and war as well.*** Bellot’s proposal was so advanced that
States as well as individuals would have the authority to lodge criminal cases with the proposed
court.*? In Bellot’s opinion, the failure to prosecute and punish German war criminals made
civilians more vulnerable to military attacks and created a general tendency toward the disregard
of the international codifications on the conduct of war by the belligerents. In this regard, he
noted, “frightfulness in all its manifestations must be prohibited; but if such prohibition is to be
effective there must be a Court already in existence to pronounce judgment, and with power to
carry that judgment into execution.”** In effect, he referred to the deterring impact of a
permanent international court, an argument frequently voiced during the creation of the
International Criminal Court. At the end of the meeting, where the urgency of creating a
permanent International Criminal Court was emphasized, Bellot was charged with drafting a
statute and then submitting it to a committee of the Association.'?*

Subsequently, Bellot prepared a comprehensive draft statute for an international criminal court.
This draft was presented at the conference held by the International Law Association in
Stockholm in 1924 for discussion and possible revisions.'?* The draft met with serious and string
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criticisms. One of the critics noted the authority and ability of the military to control the conduct
of combatants needed to be preserved, arguing that the proposed provision for the prosecution of
war criminals after the end of the war would prolong the conflicts.*?® The same critic also
stressed the impact of such a court on national sovereignty. According to him, an international
criminal court was nothing but a threat to “the cause of national independence; of the right of
each nation and each man to work out its and his own destiny and its and his own salvation
without foreign dictation, free from foreign jurisdiction, foreign laws, or foreign control.”**’ John
Hinkley of the United States also strongly opposed the proposed international court based on the
same argument that the court would infringe upon national sovereignty. He argued that the right
and authority to prosecute, try and punish an individual for a crime he committed “must rest on
the authority conferred by the laws of his own country.”*?

While the criticisms intensified on the proposed court’s alleged infringement upon national
sovereignty, additional criticisms are also worth noting. One of the most eagerly objected feature
of the Bellot’s proposal was its recognition of individual complaints before the court.’® The
critics argued that international law regulated the inter-State relations, and did not recognize
individuals as subjects.*® After Bellot’s replies to the critics were heard, the Association
forwarded Bellot’s draft statute to a committee for consideration and review.'*!

In 1926, a report and final draft of a Statute of a High Court prepared by the Permanent
International Criminal Court Committee of the International Law Association was submitted and
then discussed a the meeting held in Vienna.**? The committee contended that creation of such a
court was not only an urgent need, but would also be a practical mean in resolving international
conflicts. In reaching this observation, the committee noted that the prosecution of individuals
before a foreign tribunal as well as the trial and punishment of war criminals by domestic courts
were equally problematic,*® as the first was easily dismissed and criticized by the home country
of the accused, and the latter was in general seen as impaired with bias.

The preamble of the draft statute provided that the International Penal Court was to be a Division
of the Permanent International Court of Justice at The Hague. This criminal division was to be
given the jurisdiction over States and individuals accused of committing international crimes.*3*
Under the proposed Statute, every state had the right to deposit a charge on its own behalf and on
behalf of its subjects as well. Every State was entitled to lodge a charge against any other State
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on its own behalf as well as on behalf of its subjects or citizens against any other State.** If the
accused was to be found guilty, the relevant judgment was to be executed by the State in which
the accused was resident."*®

As usual, numerous criticisms were voiced against the draft statute on the grounds that it was
contrary to the generally accepted principles regarding national sovereignty and non-
intervention. Some argued that the proposed court would deteriorate the tensions following the
end of state of war. Some others rejected the committee’s comment that national courts were
biased in prosecuting war crimes.™’ However, a significant number of participants supported the
proposal. Some argued that such a court would not necessarily mean an interference with the
national sovereignty, as States would voluntarily devolve sovereign power to the court.** Some
others pointed out the lack of such an institution during war times, and stressed that should such
a court had existed, many conflicts could have been prevented.*® Largely due to those supports,
in the el%j, the Association endorsed the draft statute for an international court of criminal
justice.

In 1925, the Inter-Parliamentary Union, an international organization of Parliaments of sovereign
States established in 1889, recognized the criminal jurisdiction of the Permanent Court of
International Justice.**" The Union made several calls through a number of resolutions for the
adoption of and international criminal code by which the individuals and States would be held
liable for the commission of such acts as initiation of a war of aggression and war crimes.**? The
Union also proposed that the Permanent Court of International Justice would be given
jurisdiction to adjudicate all international crimes and offenses. The same proposal also provided
that an International Public Prosecutor's Department and a Chamber where the accused would be
brought to would be established.'** The decisions of the Court were to be executed by the
Council of the League of Nations and all Member States were to be obligated to comply with
those decisions and the subsequent sanctions associated with the decisions.**

A later attempt was made at the 1928 Havana Conference of Central American states. The
participants drafted a Code of International Law in which such crimes as piracy and slave trade
were referred to as violations of international law. However, it applied to only a state. Moreover,
this document was criticized as it allowed nations to benefit from the ‘good will” provision,
which hindered any possible advance in the principle of universal criminal accountability.** In
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addition to this regional attempt, the 1929 Geneva Conventions also contributed to the
international criminal law by expanding the scope of the earlier Geneva arrangements on the
wounded and prisoners of war. Moreover, the Hague regulations on the conduct of war were
exceed%cg3 by the Kellog-Briand Pact, which declared the initiation of a war of aggression to be
illegal.

Although the earlier attempt had failed, there have been many other efforts to create an
international criminal court. During the 1930s, those attempts were more focused on creating a
high international body addressing the issue of terrorism and punishing the perpetrators of the
terrorist acts. Those efforts culminated in setting up a Convention on Terrorism to meet two
times in Geneva on April 30, 1935, and on January 26, 1936.

The trigger for and incentive towards those efforts could be associated with the assassination of
King Alexander of Yugoslavia and French Foreign Minister by a Croatian nationalist in October
1934. The extradition of the assassin was declined by Italy where he fled to on the grounds that
the assassinations were political crimes.**” France responded this action by submitting a
memorandum to the League of Nations that called for the codification of a convention on
terrorism as well as the creation of a criminal court to be authorized to prosecute terrorists.
December 1934, a Committee for the International Repression of Terrorism was established
under the auspices of the Council of the League of Nations. The main task of the Committee was
to prepare a preliminary draft of an international convention on the repression of crimes
committed with a political and terrorist motive.* At its first meeting held in Geneva in April
1935, the Committee drafted a convention foreseeing the punishment of outlawed acts directed
against leading public and political figures and similar ones threatening the public safety.*® In
the second meeting held in January 1936 the draft documents were modified based on the
proposals and comments made by various governments.

148 In

The participants at the first Convention in April 1935 also discussed a draft international criminal
code proposed by Pella of Italy. A proposal for the establishment of an international criminal
court was also made; however, several participants opposed it. Therefore, in order to attain a
solution, one year later in 1936 the proposal for an international criminal court was left behind
and the issue of terrorism was discussed separately. Accordingly, the Convention for the
Prevention and Punishment of Terrorism and the Convention for the Creation of an International
Criminal Court were adopted in 1937. The proposed court’s jurisdiction was confined to the
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scope of the Convention on Terrorism. Also, the court’s entry into force was made subject to the
Terrorism Convention’s entry into force. However, the Court never came into force.™* Only
India ratified the Convention on Terrorism, while nineteen states signed it by May 1938. The
Convention for the Creation of an International Criminal Court was signed by thirteen states,
none of which ratified it. It seems that “the majority of these nations were not yet willing to give
up their national sovereignty to a body with compulsory jurisdiction.”***The following
observation confirms the preceding one:

The Convention for the Creation of an International Criminal Court was an effort to
overcome the objections lodged against previous proposals. The court's jurisdiction was
limited to a narrow range of offenses and the court was to apply municipal rather than
international law. States were provided the option whether to prosecute or extradite
offenders to a third party State or to the tribunal on terrorism. Nevertheless, States clearly
were not willing to restrict their prosecutorial discretion and resisted recognizing the
jurisdiction of an international court comprised of foreign judges who were empowered
to apply alien legal doctrines.’*®

iii. The Period Between World War 11 and the End of Cold War:

The failure of the world in introducing satisfying remedies to prevent future atrocities such as
those committed during World War | could surely be considered as one of the leading factor that
caused deaths, enormous in amount, and horrifying in kind, during World War 11. It could be
argued that if some effective measure were taken in the immediate aftermath of World War I,
there would be no appalling massacres such as Holocaust in as late as 1940s, when the world
were much more civilized in many respects, but equally ignorant of large-scale crimes
committed against the human race.

However, this time the world seemed to be more sensitive and responsive to the atrocities,
especially those committed by the Nazis. This sensitivity could be best seen in the efforts of the
Allies to prosecute war criminals even before the actual end of the War.™* In 1942, the Allies
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signed an agreement creating the United Nations War Crimes Commission (UNWCC).*® This
Commission, composed of members of most of the Allies, and chaired by Sir Cecil Hurst of the
United Kingdom, was established to “set the state for post-war prosecution.”**® Having
recognized that “the likelihood that justice would not be served in the national court of a nation
where state policy had actively participated in the atrocities committed,”™’ it then prepared a
Draft Convention for the Establishment of a United Nations War Crimes Court,"® which was
largely based on the 1937 Treaty of the League of Nations.'® However, despite the expectations
from the Commission, it was to a large extent subject to political rivalries and “considerations
and ultimately relegated to a role far interior to that which was expected by the Allies.” It was
unable to be effective especially because it had little support and political power, given that most
of its representatives came from governments in exile, whose futures were uncertain. Moreover,
in order to proceed with investigating and obtaining evidence of war crimes the Commission
heavily relied on the Allied Powers, who then failed to provide adequate staff or funds. The
Allies also failed to submit necessary information to the Commission, thus its chair announced it
was unable to fulfill its mandate.'®

However, after it became evident that the atrocities committed in the territories occupied by
Germany were so horrifying in kind and extensive in scale that they could not be overlooked and
that the perpetrators could not be allowed to go unpunished, the Allies began working on
collecting information on war criminals. In addition, the British government, considering the
above fact, began to press the Commission to proceed. This pressure turned to be fruitful, and as
a consequence, it managed to prepare 8,178 “dossiers” on alleged war criminals. Although the
information it collected was never used in the proceedings of the international military tribunals,
which will be addressed below, subsequent national prosecutions against the war criminals of
World War 11 heavily relied on the Commission’s findings.'**

Notwithstanding the Allies set the work of the Commission aside, they demonstrated the will and
determination to achieve justice by establishing special international military tribunals that were
mandated to prosecute and try the suspects of war criminals. It is worth noting that the
governments of the United States, United Kingdom and the Soviet Union had already declared in
1943 Moscow Conference that

those German officers and men and members of the Nazi party who have been
responsible for or have taken a consenting part in the above atrocities, massacres and
executions will be sent back to the countries in which their abominable deeds were done
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in order that they may be judged and punished according to the laws of these liberated
countries and of free governments which will be erected therein

and that “German criminals whose offenses have no particular geographical localization and who
will be punished by joint decision of the government of the Allies.”** The Moscow Declaration
was the forerunner of the London Agreement, of which Article 1 states that “an International
Military Tribunal for the trial of war criminals whose offenses have no particular geographical
location whether they be accused individually or in their capacity as members of the
organizations or groups or in both capacities” shall be established.*®® This time, the Provisional
Government of France also joined the Agreement, which annexed the Charter of the International
Military Tribunal (also known and referred to as the Constitution of the International Military
Tribunal).*®* Under the Charter, the Tribunal would have the power to try and punish who
committed the acts coming within the jurisdiction of the Tribunal. These acts for which there
would be individual criminal responsibility were classified into three groups, namely crimes
against peace, war crimes and crimes against humanity.'®® The individual criminal responsibility
would apply to all individuals, irrespective of their rank or official position.*® This is a
significant breakthrough, given that the provision allowing the prosecution of even Heads of
States would be interpreted as a limitation to national sovereignty. The Charter also provided that
each Acceding State would “appoint a Chief Prosecutor for the investigation of the charges
against and the prosecution of major war criminals.”®” Subsequently, the teams of investigation
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appointed by the signatories began collecting evidence. The American team was the most
successful one, as it provided most of the documents used as evidence in the proceedings against
the accused.*®

The Military Tribunal established to prosecute war criminals under the London Charter indicted
twenty-four persons, all of whom German. Of those twenty-two prosecuted, three were acquitted,
twelve were sentenced to death, three were sentenced to life imprisonment, and the rest were
sentenced to terms of imprisonment ranging from ten to twenty years. One defendant committed
suicide at the end of the trial.*®® Although these trials are important and might be seen as the
achievement of at least partial justice, it is unfortunate that no Allied military personnel was
indicted or tried for war crimes committed during the war.

Following the “Nuremberg Trials”*"°, which were international in character, the Allies set up
regional courts. Subsequent to the unconditional surrender of Germany, acting under the London
Charter the Allies enacted Allied Control Council Law No. 10 (CCL 10), which allowed them to
prosecute Germans.'™ Like the Nuremberg Trials, the trials under CCL 10 were effective.

(c) to approve the Indictment and the documents to be submitted therewith,

(d) to lodge the Indictment and the accompany documents with the Tribunal,

(e) to draw up and recommend to the Tribunal for its approval draft rules of procedure.
Article 15 determines the duties of the Chief Prosecutors in their individual capacities:

a) investigation, collection and production before or at the Trial of all necessary evidence,

(b) the preparation of the Indictment for approval by the Committee,

(c) the preliminary examination of all necessary witnesses and of all Defendants,

(d) to act as prosecutor at the Trial,

(e) to appoint representatives to carry out such duties as may be assigned them,

(f) to undertake such other matters as may appear necessary to them for the purposes of the preparation for

and conduct of the Trial.
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About 20,000 German national were prosecuted by the war crime tribunals established by the
Allies in the zones of occupation.'” Moreover, based on the Council Law mentioned above, the
German courts continued prosecutions against the suspects of war criminals for several
decades.!™ France, Canada and Israel also held trials for punishing the perpetrators of the crimes
committed during World War I1. Australia and the United Kingdom, while having passed
national legislation enabling the prosecutions, nobody has been brought to trial in this context.'”
However, the Allies did not achieve a similar success in trying the Italian war criminals. Since
the aforesaid Council Law permitted them to act as the sovereign authority in Germany only, that
law did not apply to the territory of Italy. Instead it was subjected to a Surrender Treaty that
made the extradition and prosecution of war criminals possible.!”® However, the prosecutions
foreseen in this document never took place, due to the subsequent fear of communism that
became pervasive throughout Europe. Having believed that Italian fascists were prominent
enemies of communism, the Allies hesitated to proceed with the prosecution or extradition of
Italian suspects of war crimes. As a consequence, despite the strong evidence against those
suspects, and the requests of the extradition of war criminals in pursuant Article 29 of the
Surrender Treaty by the governments of Greece, Yugoslavia, Libya and Ethiopia, in 1946, Italy
denied to extradite the requested persons.'”’

However, the significance of the Nuremberg Trials should not be underestimated. One could
easily appreciate what was achieved in Nuremberg, considering the political circumstances of the
time. Affected greatly by the Nazis’ atrocities, the text of the UN Charter of 1945 contained a
few broad references to human rights. In other words it was not a truly human rights document,
nor was strong enough to be binding over the States’ practices concerning human rights. It was
thus weak and insufficient both in terms of content and binding strength. As opposed to this, the
Nuremberg Trials that took place almost at the same time were very powerful. Whereas the
human rights provisions of the UN Charter “were more programmatic than operational, more a
program to be realized by states over time than legal rules to be applied immediately to states,”
what was done at Nuremberg “was concrete and applied: prosecutions, convictions,

punishment.” The prosecutions at Nuremberg were based on international customs and norms
that had deep roots in international law. But the most striking achievement of the Nuremberg was
that it applied those customs, norms and doctrines to impose criminal punishment on individuals
for committing the three crimes the London Charter covered. “The notion of crimes against the
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law of nations for which violators bore an individual criminal responsibility was itself an older
one, but it had operated in a restricted field.”*"® In other words, it not only applied the long-
existing principle of individual criminal responsibility in a concrete and open manner, but also
expanded its applicability. In this vein, it would not be an exaggeration to assert that the
judgment delivered at the Nuremberg Trials contains elements of modern international criminal
law, as it declared that

The very essence of the Charter is that individuals have international duties which
transcend the national obligations of obedience imposed by the individual State. He who
violates the laws of war cannot obtain immunity while acting in pursuance of the
authority of the State if the State in authorizing action moves outside its competence
under international law.*"

Notwithstanding their significance as an achievement of international justice, Nuremberg trials
have been criticized for several reasons. One criticism refers to the content and authority of the
Tribunal. It is argued that the principle that states do not judge each other (par in parem non
habet iurisdictionem) is one of the foundations of international law. The argument goes saying
that Nuremberg Tribunal acted against the principles of classical law of nations by trying and
punishing political figures, who have in fact acted on behalf of their nations.'® In fact, the Nazis
accused of having committed the crimes contained in the London Charter during the war
advocated the same view at Nuremberg. Their argument could perfectly be summarized as
follows: “For what we have done only Germany can judge us. We acted in the interests of
Germany alone, and only Germany has the right to decide whether we acted rightly or wrongly.
It is no business of any other country what we did.”*®! It is interesting to note that this argument
is a good indication for the states’ primacy in world affairs even in the late 1940s.** It also
demonstrates that the principle of non-intervention was so prevalent that even those who
committed the gravest crimes referred to it as a panacea for what they were going through,
instead of seeking any other possible way out.

The response to this criticism also reveals the state-centric approach. Counter argument claims
that there is no violation of international law in those trials, since four States acted to perform a
duty, which was supposed to be performed by one state, in this case Germany. Furthermore, as
the occupier forces, the Allies legally took over the authority of Germany in trying the suspects.
In that case, they acted on behalf of Germany and proceeded with the trials.*®
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Another criticism posed against the Nuremberg Trials is that those trials conflicted with the
principle that there is no punishment without law. It is asserted that the crimes contained in the
London Charter did not exist prior to its adoption, and thus when the alleged crimes were
committed. Based on this, the argument goes saying that this Charter did not cover the past.
However, the Tribunal itself declared that it applied the rules and customs of the existing laws of
nations.'®* Since war crimes were outlawed both in custom and doctrine, the Tribunal was
authorized to prosecute the perpetrators of those crimes. Moreover, the Briand-Kellog Pact of
1928 codified the crime of aggression. It is important to note here that 63 nations, including
Germany, acceded to that Pact. Moreover, this was not the only arrangement that made
aggression outlawed. The League of Nations repeatedly denounced aggression as criminal; so the
whole world was of the opinion that aggressive war was a crime.*® More importantly, the crimes
over which the Tribunal was made authoritative were acts prohibited in national jurisdictions.*®
Considering that Germany, by having acceded to the Briand-Kellog Pact, outlawed the
aggressive war, the authority of the Nuremberg Tribunal is justifiable, as “if a man plans
aggression when aggression has been formally renounced by his nation, he is criminal.”**’

However, the remaining two criticisms are more important than the above. Many criticized the
Trials referring to the fact that the Tribunal was composed of judges, who were drawn from the
Allied countries. This raised doubts and questions regarding the impartiality of the
proceedings.'®® However, the Allies’ preference is understandable, given that the Leipzig
Tribunal established after the end of World War | failed to prosecute and convict its own
nationals. Therefore, it is quite possible that the Allies feared that this time too, the crimes
committed during the war would have gone unpunished.*®® And the last criticism is perhaps the
most important one: that only the persons from the defeated nations were prosecuted, tried and
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convicted. No proceeding was held against individuals from the Allied forces. This is surely a
paramount shortcoming for the Nuremberg Trials and for the sake of international justice.

The last fact indicates that the Nuremberg Tribunal was not in fact international. It is asserted
that this tribunal could be viewed as a joint attempt, given that it was “composed only of allied
personnel and had a limited mandate to prosecute only the defeated enemy.”*° Because it was
set up by the Allied forces, it was not accountable to an international body. This was one of the
primary reasons for that the principles advanced by this Tribunal could not be enhanced and
expanded further in the aftermath. A Foreign Affairs article authored in 1947 foresaw this well in
advance:

It would seem especially important that the Nuremberg principles, which establish a rule
of law overriding sovereignty and binding on all nations, should remain strong while the
United Nations has not achieved full command of its powers. But the assizes of
Nuremberg are no longer in being. The sentences have been carried out, the Tribunal has
dissolved, the prosecutors have departed, and all the elaborate mechanism of justice is
dispersed. The men who conceived it and made it work have all returned to their normal
occupations. How, then, can we find effective means of perpetuating the Nuremberg
principles so that they may operate as continuing sanctions of peace?*™*

Although the United Nations General Assembly, by adopting a resolution on 11 December 1946,
affirmed the principles contained in the Charter of Nuremberg Military Tribunal and its
judgment as the principles of the law of nations,**? the subsequent developments demonstrated
that this affirmation did not mean much. With strong political support and will, the Nuremberg
could have been a precedent and prototype for a permanent criminal court. However, despite
some weak attempts to create such a body, within a relatively short time the progress made by
the Nuremberg slowed down and eventually evaporated.

The Allies, the USSR in particular, were also determined to address the war crimes committed
by the Japanese. First, in response to the request made by the USSR, the establishment of the Far
Eastern Commission was agreed to in December 1945.** The Commission seated in Washington
was formed by eleven states; however, the four Allied States had veto power. It was to transmit
its directives to the Allied Council for Japan, an advisory group seated in Tokyo. While the
Commission was established as an investigative body, its role was mainly political. In this
regard, its main task was to establish a policy of occupation for Japan and to coordinate this
policy in the Far East."®* However, in addition to this function, the Commission also played
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important roles in the prosecution, trials and carrying out the sentences of the suspected war
criminals. However, its function ended when a treaty was signed with Japan.'*®

On January 19, 1946, when the Nuremberg Military Tribunal was still in operation, the US
General Douglas MacArthur as the Supreme Commander for the Allied Forces for the Pacific
Theater and on behalf of the aforesaid Commission established the International Military
Tribunal for the Far East (IMTFE). The Charter of the Tribunal*®® was approved on the same day
and later amended on April 26.%" The Tribunal was empowered to try and punish Far Eastern,
especially Japanese, war criminals who were “charged with offenses which include crimes
against peace, conventional war crimes and crimes against humanity,”**® the same crimes as
those the defendants at Nuremberg Trials were accused of . despite this similarty, however,
unlike the Nuremberg Tribunal, the IMTFE was not based on a treaty, but on the General
MacArthur’s order. Bassiouni attributes the lack of a treaty in the establishment of this Tribunal
to the US concerns about the ambitions of the Soviet Union in the Far East. Largely due to this
reason, every endeavor regarding the pursuit of post-war justice in the Far East was “guided by
MacArthur’s wishes.”%

General MacArthur was empowered by the policy decision of the Far Eastern Commission on
the Apprehension, Trial and Punishment of War Criminals in the Far East to establish an agency
to investigate the war crimes committed during the war, collect and classify evidence and deal
with other relevant matters. The members of the Commission and then of the Tribunal itself
acted on behalf of their governments, and not on behalf of them. This created a politicized
Commission and a Tribunal and also “affected the internal workings of these bodies as well as
the quality of justice they administered.” Procedural irregularities were frequently observed
during the proceedings; the defendants were chosen on a political basis and tried in an unfair

manner.?%

In its judgment, the Tribunal ruled that Japan was guilty of waging of aggressive war. The
judgment cited a long series of international agreements violated by Japan, including the several
Hague Conventions.?®* All twenty-eight defendants were found guilty. However, a few of them
received light sentences. Although seven were executed, the majority were sentenced to life
imprisonment.?®? Two of the defendants died during the proceedings, and the trial of one

2- To review, on the request of any member, any directive issued to the Supreme Commander for the Allied
Powers (General Douglas MacArthur) of any of his actions involving policy decisions within the
jurisdiction of the Commission.

3- To consider such matters as might be assigned to it by agreement of the participating governments.
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defendant was suspended on the grounds of insanity.?%® But those who received life
imprisonment did not fully serve their terms, as the execution of those sentences were solely
controlled by General Arthur, “who had the power to grant clemency, reduce sentences, and
releasez&onvicted war criminals on parole.” Ultimately, every one was released by the end of the
1950s.

What is more, no domestic proceedings were held against the suspected war criminals in Japan.
On November 3, 1946, Emperor Hirohito, signed an Imperial Restrict granting amnesty to all
members of the Japanese armed forces who may have committed offenses during the course of
the war. General MacArthur approved this action by not opposing it. However, it was not
publicized in order to avoid public opposition and criticism in Allied countries. The most
important reason for this tacit approval could be the recent promulgation of the newly devised
Constitution of Japan. Furthermore, Japan passed a law setting up a Commission to oversee the
release of convicted Japanese war criminals.?®

The Tokyo Trials were severely criticized. The critics argued that the proceedings were not fair,
as some arguments of the defendants were never examined, that the judgments were released
based on political considerations, and not on the evidence presented, and that the guilt of the
defendants was not clearly stated, as some doubts arose about the fairness of the decisions
following the proceedings.?®

In fact, the influence of political concerns was so evident that the FEC decided on February 3,
1950 not to prosecute the Emperor of Japan as a war criminal. The underlying objective in taking
this decision was to honor the Emperor who had shown his intention to cooperate with the
Western World.?®” What is more, the American trials conducted in Philippines, and those
conducted by the other Allies in the Far East, did not include the prosecution and punishment of
the crimes other than war crimes.”®®

Even the trials of war crimes were not always unbiased and fair. The prosecution of General
Tomoyuki Yamashita, who then was convicted and executed for having committed war crimes,
was exemplary in this regard. His execution is attributed to General MacArthur’s desire of
vengeance, as he allegedly vowed to punish the Japanese when he left the Philippines when it
left to Japanese forces. When the Allies retook it, General Yamashita was in command, but only
for a couple of weeks. MacArthur ordered the trial of Yamashita for committing war crimes;
however, there was substantial evidence proving that Yamashita actually had committed the
crimes for which he was held liable. General MacArthur’s order influenced the judges who
conducted the trial by having applied inappropriate legal standards, which resulted in his
conviction and execution. The decision of the military panel based its decision of conviction on

203 «International Military Tribunal for the Far East,” p. 185.

204 Bassiouni, “From Versailles to Rwanda in Seventy-Five Years: The Need to Establish a Permanent International
Criminal Court,” p. 34.

205 For further details, see, R. John Pritchard, “The Gift of Clemency Following British War Crimes Trials in the Far
East, 1946-1947,” Criminal Law Forum, Vol. 7, Issue, 1996, pp. 37-38.

206 jamison, “A Permanent International Criminal Court: A Proposal that Overcomes Past Objections,” pp. 425-26.
27 Bassiouni, “From Versailles to Rwanda in Seventy-Five Years: The Need to Establish a Permanent International
Criminal Court,” p. 36.

2% Ibid.



the notion of superior responsibility. However, it was argued that there was not enough evidence
of orders given by Yamashita that would substantiate his liability for the crimes committed by
his subordinates.**

Moreover, the fact that the establishment of the Tribunal was associated with General
MacArthur’s initiative created doubts as to whether the Tribunal was of international character.
That is in fact why two of the defendants before the Tribunal appealed to the US Supreme Court,
alleging that the US High Court had jurisdiction, as the International Military Tribunal for Far
East was appointed by MacArthur’s order. Although the Court decided by a vote of 5 to 4 to hear
the arguments voiced by those defendants, it then ruled it had no jurisdiction over the cases that
fell into the competence of the Military Tribunal, since it was international in character.?'

The tribunals set up following the end of WWII to prosecute, try and punish the perpetrators of
wartime crimes, especially the one established in Nuremberg, were significant in the history of
international criminal jurisdiction; yet they could not have become predecessors for more
enhanced and authorized ones. The fact that the years following the dissolution of the tribunals
have not witnessed serious attempts towards the creation of a permanent international criminal
court could be cited as the perfect proof for this comment and observation. What is more, “since
World War 1l there have been many conflicts for which no international investigative or
prosecutorial bodies were ever set up.”*** Although no clear and solid reason could be mentioned
for this state of reluctance, as Bassiouni suggests, justice might have been “the Cold War’s
casualty.”*?

Of course, that does not necessarily mean there has been no attempt that made contributions to
the evolution of international criminal law. But the point that needs to be clarified is that those
attempts were not so substantial, as a Nuremberg-like tribunal was established decades later,
while there have been numerous occasions which needed and deserved international attention
and concern.

The weak and inconclusive attempts to deal with international crimes have in general been made
under the auspices of the United Nations Organization. It has been the center in which those
attempts were formulated and developed. However, the dominance of Cold War circumstances
and the reluctance of states to cooperate with the organization with regard to its endeavors
obstructed the realization of eminent projects and arrangements regarding international criminal
matters. Even though the UN has numerous times initiated a process through which an
international body to be vested with the authority to prosecute international crimes, those
initiatives have in general become unfruitful.

Initially, the work of the UN pertinent to the broadening the scope of international criminal
jurisdiction was twofold. On the one hand, the UN dealt with the adoption of a Genocide
Convention. The pressure from civil society groups and the horror caused by the genocidal acts
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of the Nazis during WWII were the main motives behind this initiative. On the other hand, the
organization also engaged in activities to ensure the establishment of a permanent international
criminal court.

To begin with, the UN General Assembly established the International Law Commission®** and
then directed to it to formulate the Nuremberg Principles. Its main tasks also included to devise a
draft code of offences against the peace and security of mankind.?**

Upon its establishment, the Commission was invited by the UN General Assembly to work on
the “possibility of establishing an international judicial organ for the trial of persons charged
with genocide or other crimes over which jurisdiction will be conferred upon that organ by
international conventions,”*" since the preamble to the resolution recognized that “in the course
of development of the international community, there will be an increasing need of an
international judicial organ for the trial of certain crimes under international law.”?!® The
Assembly also requested the Commission “to pay attention to the possibility of establishing a
Criminal Chamber of the International Court of Justice.”?!’

The Commission started working on that matter in 1949. It appointed two rapporteurs to study
the matter, and to prepare and submit to the Commission reports. The rapporteurs reviewed the
major works made since the end of WWI on international criminal jurisdiction, including the
1919 Commission on the Responsibility of the Authors of the War and on Enforcement of
Penalties and the 1943 UN War Crimes Commission. Upon completion their work, the
rapporteurs concluded:

That it is desirable to establish a judicial organ for the trial of international crimes, seems
to be evidenced by all the facts, declarations, studies, proposals, recommendations, plans
and decisions which have marked for a period of over thirty years the birth and growth of
the idea of an international criminal jurisdiction. In fact, more than something desirable,
it is a thing desired, an aspiration of Governments, institutions, conferences, jurists,
statesmen and writers.?*®

The report also provided that creating an international criminal organ referred to in the relevant
UN General Assembly Resolution was possible. Having referred to the 1937 Geneva Convention
on the trial of persons involved in terrorist acts and the two military tribunals set up to prosecute
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wartime crimes following WWII, the rapporteurs contented that the possibility establishing an
international criminal organ of penal justice was “demonstrated by actual experience.?*

The report made mention of national sovereignty, having considered that it was clearly related to
the matter under consideration. The author of the report agreed with the assertion that such a
court would mean an impingement on sovereignty. However, he countered the objection
regarding sovereignty “with the remark that certain crimes perpetrated by Governments or by
individuals as representatives of Governments, could hardly be tried by territorial courts. Only an
international court can properly try certain international crimes. Consequently, for the repression
of crimes against peace, war crimes, crimes against humanity and genocide, an international
court is essential.” He also asserted that absolute sovereignty was not compatible with the
organization of the international order at the time, as the state sovereignty was “subordinated to
the supremacy of international law.”?%°

Special Rapporteur Emil Sanstrom, too, contented that an international criminal court was
desirable. However, in his report, he cautioned the practicality and feasibility of such a court.
After having reviewed the pros and cons of an international criminal organ, he concluded that “a
permanent judicial criminal organ established in the actual organization of the international
community would be impaired by very serious defects and would do more harm than good.”?*
As seen, both rapporteurs supported the establishment of an international criminal court, while
they were of different opinions on the practicality and usefulness of such a court. The underlying
point in their approaches was the issue of national sovereignty. Once more, that notion
dominated the discussion. It is important to note that even the report prepared by the
Commission, an institution at least partially free of concerns over national interests and power
politics and of influence by States, referred to national sovereignty as a potential obstacle before
the realization of the idea concerned.

In fact, the observations on sovereignty as an obstacle contained in the aforesaid report denote a
reality. While the independent institutions, commissions and the like prepare reports that contain
novel arrangements, those rarely find acceptance in the venues where delegations of States
discuss the relevant matter. This case did not become an exception.

The International Law Commission considered the report submitted by the Special Rapporteurs.
In the report prepared by the Commission where several issues and assignments were dealt with,
it was stated that some members of the Commission referred to some difficulties that might arise
in the process of establishing an international court. The skeptics cautioned that nations would
refuse to give up their sovereign rights. However, the majority contended that “while difficulties
undeniably existed, they did not constitute an impossibility. If States were free to refuse to
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submit to an obligatory international criminal jurisdiction, they had also the power to agree
thereto.”*%?

After consideration of the matter, the Commission decided that “international judicial organ for
the trial of persons charged with genocide or other crimes over which jurisdiction is conferred
upon that organ by international conventions is desirable,” and that the establishment of such and
international judicial organ was possible.??

The Sixth Committee of the UN General Assembly considered the report of the Commission.
The delegates were divided on the matter. Some were of the opinion that the establishment of the
court proposed in the Commission’s report was not practical in the environment of the time on
the grounds that such a court would impinge upon national sovereignty, that States would resist
to surrender their subjects accused of committing the crimes that would fall into the proposed
court’s competence, and that the victorious powers, following the termination of the conflict,
would be reluctant to submit the enemy combatants to the court.

Some others argued that an international criminal court would contribute to world peace and
security. Some of the proponents pointed out that the peoples of the world had favored such a
court for a long time and objected the view that such a court would be contrary to the notion of
sovereignty, having argued that the voluntarily recognition of the court’s jurisdiction by the
States would mean the court’s compatibility with the notion. Consequently, the UN General
Assembly decided that a committee composed of members from seventeen Member States shall
meet in Geneva to prepare one or more preliminary draft conventions and proposals relating to
the establishment of an international criminal court. The Assembly also requested the Secretary-
General to submit one or more proposals and draft conventions envisioning the establishment of
such a court to the committee.?*

The division over the desirability and practicality of the court continued in the first sessions of
the Committee on International Criminal Jurisdiction. Some argued that such a court would
“unavoidably become enmeshed in political conflict and controversy and would not enjoy the
calm and composure required for fair minded deliberation.”?*® However, the majority supported
the opzizréion advanced by the US representative and drafted a statute for an international criminal
court.

The purpose for the establishment of the proposed court was stated in the draft statute as “to try
persons accused of crimes under international law, as may be provided in conventions or special
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agreements among States parties to the present Statute.”?*” The law to be applied by the Court
was referred to as international law, including international criminal law, or national laws.?”® One
of the most significant provisions of the Court stated that the Court shall be of permanent
character. However, the same provision provided that “sessions shall be called only when
matters before it require consideration.”*?

The proposed Court would have jurisdiction over natural persons only. However, as far as this
jurisdiction is concerned, there would be no privilege or immunity for Heads of States or those
who occupy similar positions.?*° However, the jurisdiction of the Court would not be automatic.
The Court might be vested with the jurisdiction by States parties to the Statute, by convention, or
special agreement or by unilateral declaration.?*! The logical consequence of this provision is
that the Court could not act unless it was authorized by States Parties. In this regard, the relevant
provision stated, “no person shall be tried before the Court unless jurisdiction has been conferred
upon the Court by the State or States of which he is a national and by the State or States in which
the crime is alleged to have been committed.”?** The Court’s sphere of influence was further
restricted by the provision which states the Court would have no jurisdiction unless the
authorization of the UN General Assembly has been obtained.?*?

Relevant to the restrictions imposed upon the proposed Court is also the states ways in the Draft
Statute to institute the proceedings before it. In Article 29 of the Draft Statute regulating the
access to the Court, it was stated that only the following could institute proceedings before the
Court: the UN General Assembly, any organization formed by States and authorized by the UN
General Assembly, and a State Party to the Draft Statute which has recognized the competence
and jurisdiction of the Court over the offenses that were subject matter of the proceedings.?*

The Draft Statute also provided that the Court might request assistance from States Parties to it in
performing its functions. However, the States were not obligated to provide assistance unless
“any convention or other instrument in which the State has accepted such obligation” required
doing s0.2*® This was a clear recognition of States’ privileges and prerogatives in world politics.
The Statute itself did not create obligations requiring the States Parties to cooperate with the
Court. Instead, it simply reminded the States’ obligations incurred from their previous
undertakings under international law.

The limitations applied to the Court also included the narrow competence of the Court in
carrying out the convictions it has imposed upon the accused. The Statute provided that the
Court’s penalty was subject to the limitations “prescribed in the instrument conferring
jurisdiction upon the Court.”?*®
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The Court envisioned by the Draft Statute above was weak in terms of jurisdictional reach. It
was formulated so as to balance “the need for an international criminal court against the interests
of State sovereignty.”**’ Because States Parties to the Statute were not required to recognize the
Court’s jurisdiction and to cooperate with the Court with regard to its work, “a single State
would be able to frustrate prosecutions by refusing to recognize the court's jurisdiction.”**

However, it should be noted that the Committee charged with preparing the Draft Statute
recognized that the text it prepared was not final:

The Committee does not wish to give these proposals any appearance of finality. They
are offered as a contribution to a study which in the Committee’s opinion has yet to be
carried several steps forward before the problem of an international criminal jurisdiction,
with all its implications of a political as well as a juridical character, is ripe for
decision.?*®

Therefore, the Draft Statute was subsequently forwarded to the Governments of States as well as
different legal and political units for consideration and evaluation.?*® Even some of non-state
units opposed the proposed Court. In 1952, the American Bar Association clearly stated its
opposition to the draft statute prepared by the Committee on International Criminal Jurisdiction
on the ground that “it would be unwise to compromise the principles of territorial jurisdiction
and trial by jury.”**! Eleven States also submitted critical comments on the Statute.?*

The Sixth Committee considered the report of the aforesaid Committee and the comments made
regarding the viability and practicality of that report in November 1952.%** Supporters of the
Court criticized the draft statute, stressing that the text was a very modest step towards the
establishment of a permanent international criminal court that would be fully equipped to deal
with the worst crimes. However, the opponents argued that States would not be willing to
abandon —even partially- their sovereign rights.?*

The disagreements and the differences between the positions of the States over the proposed
Court were so severe that the Sixth Committee could not have taken decisive steps, and
recommended the postponement of the consideration of the report. The UN General Assembly
endorsed this recommendation and requested Member States to submit additional comments and
views on the draft statute. A separate Committee was subsequently charged with the
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consideration of the previous comments along with the additional ones that would be submitted
by the States.**® Having considered that the number of States having forwarded suggestions and
comments on the proposed court was very small, and that there was need for further study on the
question of an international criminal jurisdiction, the UN General Assembly decided to appoint a
Committee that would “re-examine the draft statute” and to submit a report containing its
findings to the General Assembly.?*® The Assembly also realized that defining the crime of
aggression was too essential in order to reach a solid conclusion with regard to the establishment
of an international criminal court. For this reason, at the same session, the Assembly decided to
establish a Special Committee of fifteen members that would meet in 1953. This Committee was
requested to work on the definition of aggression, and subsequently submit draft definitions of
the concept to the General Assembly.?’

The Committee that was charged with the re-examination of the draft statute initiated its work in
July 1953. Once again, differing views clashed during the debates in the Committee. Some
referred to the many obstacles before the establishment of an international criminal court.
However, with the support and contention of the majority, the Committee decided to focus on
preparing a report evaluating the proposed statute. The debates were mainly about the
approaches to be adopted in creating such a court. Those debates culminated in the decision
stating that the best method for creating an international criminal court would be a multilateral
treaty that would be adopted by an international diplomatic conference to be held under the
auspices of the UN.?*®

Subsequently, the deliberations also resulted in slight modifications in the previously submitted
Draft Statute.?*® The modified text was then submitted to the Sixth Committee. However, once
again the Committee did not actively engage in the process, and avoided confronting the
difficulties that would arise from the debates over the establishment of such a court. During the
deliberations of the Committee, the traditional objections were once more brought to the fore.
Some argued that the international crimes that the proposed court would supposedly prosecute
were adequately addressed by national courts and that even if a higher court would be needed, ad
hoc tribunals would be perfectly capable of performing this task. Some others referred to the lack
of desirgsgnd intention of the international community towards the court as proposed in the
Report.

Following the debates, the Committee voted to postpone the consideration of the Report and its
content about the establishment of an international criminal court. The UN General Assembly
agreed to the postponement and decided in December 1954 to “to postpone consideration of the
question of an international criminal jurisdiction until the General Assembly has taken up the
report of the Special Committee on the question of defining aggression and has taken up again
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the draft Code of Offenses against the Peace and Security of Mankind.”?*! The proposal was later
tabled again in 1957; however, the General Assembly refused to consider the proposal at that
time, instead, it preferred to delay it.*®® The primary reason for the delay was the disagreement
over the definition of the crime of “aggression”.?* This delay was virtually the end of the
endeavors towards the creation of an international criminal court, as the matter has not been
brought into the agenda of the UN until 1970s, when studies on defining aggression as well as
creating an international institution which was to be vested with the power to address the
international crimes were reconvened.

The works on the establishment of an international criminal court have been accompanied by the
works by the International Law Commission on the codification of a Draft Code of Offences
against the Peace and Security of Mankind, a task, as noted earlier, that was assigned by the UN
General Assembly Resolution 177(11).?* The Commission immediately began its work in its first
session. A Special Rapporteur was appointed on the subject and invited to submit a working
paper to the Commission in its second session. The Rapporteur submitted his report in 1950,%°
which was taken by the Commission as a basis for discussion. Following the consideration of the
report and the comments and views submitted by the Governments, and the deliberations on the
subject, a drafting committee of three prepared a provisional text and referred it to the
Commission.?® It endorsed the text and requested the Special Rapporteur of the initial text to
work further on the subject and submit a new report to the Commission in its third session. Upon
this request, a second draft®’ was prepared and subsequently submitted to the Commission for
consideration. Taking into account the report and the draft code as well as the comments and
observations of the Governments on this report, the Commission adopted a Draft Code of
Offences against the Peace and Security of Mankind.?*®

Article 2 of the Draft Code enumerated the acts regarded as offences against the peace and
security of mankind as follows: any acts of aggression, “any threat by the authorities of a State to
resort to an act of aggression against another state,” “the preparation of the authorities of a State
for the employment of armed force against another state for any purpose” other than collective or
national self-defense, “the incursion into the territory of a State from the territory of another
State by armed bands,” “the undertaking of encouragement by the authorities of a State of
activities calculated to foment civil strife in another State,” the encouragement of terrorist
activities by the authorities of a State in another State, acts committed by the authorities of a
State violating its obligations under a treaty adopted to ensure international peace and security
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through such restrictions as disarmaments, acts causing annexations of the territories belonging
to another state in a manner inconsistent with international law, acts committed by the authorities
of a State or by natural persons with intent to destroy a national, religious, racial or ethnic group,
and acts in violation of the laws and customs of war.**°

Article 3 provided that Heads of States or other government officials were to be held equally
responsible for having committed the acts referred to as offences against the peace and security
of mankind in the Code. Therefore, the fact that they acted within the framework of their
positions was not to relieve them “from responsibility for committing any of the offences”
defined in the Code.?® Likewise, the Code did not recognize the defense based on the position as
subordinate during the commission of the crime. However, the person concerned was to be held
responsible, only if it was possible for him to act contrary to superior orders.?®* The penalties for
the offences contained were to be determined by the tribunal vested with jurisdiction over the
accused.?®?

The Code under review was a very short one, with 5 articles only. While it addressed war crimes
and those that could be regarded under the category of genocide, it did not contain any reference
to crimes against humanity. Moreover, it did not envision and refer to an international criminal
court that would have the power to prosecute the perpetrators of the offences in defined; instead,
it made mention of a tribunal competent to try the accused. Since it did refer to an international
one, this tribunal could be a domestic court. An overall examination of the Code would also
reveal that it was too much focused on the crime of aggression, a fact indicating that the drafters
were much more concerned about the stability in inter-state relations than the international
crimes committed by the natural persons. Therefore, the Code essentially preserved the ‘sanctity’
of the notion of national sovereignty. In other words, it was an important, yet a timid step
forward towards an international criminal jurisdiction.

The draft code was brought to the agenda of the fifth session of the General Assembly; however,
shortly after, it was removed from it and postponed until its seventh session. The Secretary-
General requested the comments of the Governments; fourteen Governments acted accordingly
and submitted their views. Those views along with the Code itself were included in the agenda of
the seventh session of the Assembly; however, once again it decided to postpone it on the
grounds that the International Law Commission would continue to work on the matter. In its fifth
session, the Commission considered the matter in 1953 and requested the Special Rapporteur to
further study on the Code. Upon this request, the Rapporteur devised a third report and submitted
it to the Commission.?®® In this report, the Rapporteur discussed the comments and views of the
Governments, and accordingly made some modifications on the previously submitted draft code.
Taking into account the modified text, the Commission made revisions on the previous code.
Overall, the new text was a little more enhanced more than the previous one. For instance, the
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expression of “shall be punishable” was replaced with the “shall be punished”, in order to
emphasize that States themselves were obligated to punish the perpetrators of the offences
contained in the Code. The scope of some paragraphs of Article 2, which specified the acts to be
punished, was widened so as to make the Code more comprehensive in terms of coverage.”®*

However, the UN General Assembly refused to consider the above Code by the Resolution No.
897 (IX) in December 1954.%% The primary controversy was on the definition of aggression. The
clashing and differing views on the matter resulted in the postponement of the consideration of
the Draft Code until a solid approach has been adopted on the problem in regard to the definition
of aggression.?®® However, the works on the definition of aggression have not been concluded,
and even though the related units have spent efforts to reach a generally acceptable definition for
the concept, no substantial outcome could have been obtained. For this reason, no Code of
Offences against the Peace and Security of Mankind whose codification was linked by the
General Assembly to the adoption of a definition for the notion of aggression was codified.

The major political reason behind the failures in the attempts to create an international judicial
system in which the perpetrators of the worst crimes would have been effectively punished and
the future atrocities of the same kind would have been prevented by the ‘magic’ of deterrence is
undoubtedly the outbreak of the Cold War. Power politics and differing and clashing national
interests and the strong attachments to the notion of sovereignty by the authorities of the World
Governments have become prevalent, making the aforesaid attempts obsolete and meaningless.
However, the technical reason is the clear disagreement on the definition of the notion of
aggression. Whenever a proposal has been put on the table in order to take decisive steps towards
the creation of a system of international criminal jurisdiction, the question of undefined notion of
aggression has been cited as an obstacle to move forward.?®” A brief survey on the attempts made
under the auspices of the UN would demonstrate the clash over the definition of notion of
aggression and how this clash hindered any possible breakthroughs pertinent to the advancement
in maintaining an international criminal jurisdiction.
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As noted earlier in the present text,2®® on December 20, 1952, the UN General Assembly adopted
a resolution establishing a Special Committee of fifteen members, which was to submit to the
Assembly “draft definitions of aggression or draft statements of the notion of aggression.”?* The
resolution provided that the previous works of the General Assembly as well as of the
International Law Commission on international criminal jurisdiction “revealed the complexity of
this question and the need for a detailed study of” more intensive and comprehensive efforts and
works on the notion of aggression, including the determination of various forms of aggression, of
the connection between aggression and international peace and security, of the problems to be
raised by the inclusion of the notion in a Draft Code of Offences against the Peace and Security
of Mankind, and of the effect of the definition of aggression on the exercise of jurisdiction by
various UN organs.?®

A similar —in fact almost the same- resolution was passed by the General Assembly on
December 4, 1954.2"* By this resolution, the Assembly established a Special Committee of
twenty members that would meet in 1956 and requested it to submit the Assembly “a draft
definition of aggression” upon the review and consideration of the previous efforts on the
matter.?’? The Committee completed its work and submitted the requested report to the
Assembly.?”® The Assembly referred to the report as a “valuable work,” yet considered that
“twenty-two additional States have recently joined the Organization and that it would be useful
to know their views on the matter.”?’* Therefore, it asked the Secretary-General to request the
views of the new Member States on the subject matter, and subsequently transmit the replies to
the committee that “shall study the replies for the purpose of determining when it shall be
appropriate for the General Assembly to consider again the question of defining aggression.
The Secretary-General was also requested to place the question of defining aggression on the
provisional agenda of the Assembly not earlier than the end of 1959.2”° However, as noted
earlier, the question of definition of aggression was removed from the agenda of the General
Assembly. Subsequently, the world community has remained silent on the issue until 1970s.

1275

The adoption of the Genocide Convention in 19482”” was also one of the most important works

within the framework of the creation of a system of international criminal jurisdiction led by the
UN in the immediate aftermath of WWII. The earliest attempt towards the codification of the
Convention is the UN General Assembly Resolution 96(1),%”® which provides that the crime of
genocide that “shocks the conscience of mankind, results in great losses to humanity in the form
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of cultural and other contributions” made by the groups victimized by that crime.?”® Therefore,
the Assembly invited the Member States to “enact the necessary legislation for the prevention
and punishment of this crime.”?%°

The Convention is of significance in that it referred to a transnational court that would be vested
with the jurisdiction over the prosecution and punishment of the crime of genocide and its
perpetrators. Article 6 of the Convention states, “persons charged with genocide or any of the
other acts enumerated in article 111 shall be tried by a competent tribunal of the State in the
territory of which the act was committed, or by such international penal tribunal as may have
jurisdiction with respect to those Contracting Parties which shall have accepted its
jurisdiction.”?®" However, the Convention in effect imposes the obligation of preventing the
commission of genocide and punishing the perpetrators of that crime on the States Parties.”®?
Avrticle 5 of the Convention becomes clearer on the imposition of this obligation: “The
Contracting Parties undertake to enact, in accordance with their respective Constitutions, the
necessary legislation to give effect to the provisions of the present Convention, and, in particular,
to provide effective penalties for persons guilty of genocide or any of the other acts enumerated
in article 111.72%% In accordance with Article 7, the crime of genocide and other punishable acts
under the Convention “shall not be considered as political crimes for the purpose of extradition,”
and the Stzgges Parties are obliged to “grant extradition in accordance with their laws and treaties
in force.”

So, what could be said of the Genocide Convention is that it is essentially weak in terms of the
references it makes to an international judicial organ vested with the jurisdiction over the
punishable acts it covers. The chief responsibility is given to the States Parties under the
Convention; and the reference to an international penal institution is a modest one. The relevant
provision referring to such an institution does not envisages its establishment; instead, it implies
if such an institution is created in the future, the punishable acts under the Convention may be
prosecuted and tried by that institution.

However, even this relatively weak document has been a source of controversy during the
deliberations held for the purpose of drafting a Convention that would address the crime of
genocide. This is in fact interesting and even shocking, as the bad memories of WWII were still
fresh, and thus, there should have been an intense desire towards the prevention and punishment
of the “crime of the crimes.” Today it could be thought that the codification of that Convention
was easy and expedite; however, this was not the case. Delegates of Member States were too
eager to observe the national interests of the States they represented; and for this reason, they felt
they had to closely examine and evaluate every single detail concerning the draft Convention on
the Prevention and Punishment of Genocide.
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As noted above, the works and efforts addressing the crime of genocide began in the immediate
aftermath of the end of WWII. The question was seen so urgent, as the experiences of the war
lectured that indifference towards the attempts to exterminate a group as a whole could have in
fact caused large scale atrocities. Therefore, at a time when the bad memoirs of the war were still
fresh, the representatives of Member States at the beginning adopted a positive and constructive
approach towards the attempts on the adoption of a multilateral treaty addressing the crime o
genocide. Initially, the UN has been the venue in which those works and efforts have taken
place. On November 9, 1946, the UN General Assembly forwarded a resolution drafted by
Rafael Lemkin, the coiner of the term of genocide, to the Sixth Committee for consideration.
Cuba, India and Panama requested a study that was to be focused on the possibility of declaring
genocide an international crime on which the States were to have the authority to prosecute and
punish.

Along with the one drafted by Lemkin, the Sixth Committee considered several other proposals
and charged a Sub-Committee with preparing a draft resolution based on the proposals
submitted. The Sub-Committee’s draft was adopted by the Sixth Committee on December 9,
1946, and two days later, the General Assembly adopted the aforementioned resolution®®
recommended by the Committee.

The Assembly continued its work on the matter by reaffirming the resolution above and declared
that “genocide is an international crime entailing national and international responsibility on the
part of individuals and States.”?*® By the same resolution, the Assembly also requested the
Economic and Social Council to continue the work “it has begun concerning the suppression of
the crime of genocide.”?®’

The above suggests that the response of the UN to the calls for taking effective steps to address
the question of drafting a Genocide Convention was swift. There have been no serious and time-
consuming debates during the initial works carried out under the auspices of the UN. The most
important reason that could be referred to for this swiftness was the impact of the war on the
world community of the time. There was a consensus on the need for establishing an effective
mechanism that was to prevent the commission of genocidal acts. Another reason was the fact
that the outcomes of the initial steps were not of binding character. Therefore, those who were
involved in those endeavors were relatively free to insert some novel arrangements in their
proposals that could be seen by the States as impingement on national sovereignty. However,
such insertions did not necessarily create deadlocks during the deliberations in the bodies whose
decisions were non-binding.

But, as the issue became more concrete, the process slowed down. The Member States adopted a
more scrutinizing approach towards the issue that they regarded as delicate. Even though the
view that the issue of addressing genocide was an important one which needed international
concern and attention was largely shared by Member States, each of them was decisive to retain
their sovereign position intact. Therefore, they were too much concerned that the Convention
that was to be drafted to address the issue of genocide would have been contrary to their
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dominant positions as the agents of world politics. For this reason, the initial swiftness was
replaced with a gradual and slow breakthrough that was closely monitored and controlled by the
representatives of States.

The initial works and efforts mentioned above resulted in a generally accepted proposal. This
proposal for a Convention that was to address the issue of genocide was submitted by the
Secretary-General to the UN General Assembly. Under this proposal, States Parties were to be
obligated to “pledge themselves to punish any offender under this Convention within any
territory under their jurisdiction, irrespective of the nationality of the offender or of the place
where the offence has been committed.”?®® This necessarily means that any State Party to the
Convention was to be required prosecute an individual suspected of having committed the crime
of genocide, irrespective of the territory in which the punishable act was committed. If it did not
prosecute the offender, it was to be obligated to surrender the suspect to an international court.

In addition to the draft proposed by the Secretary-General, another one prepared by an Ad Hoc
Committee was also considered. This one was much more modest than the previous one, as it
rejected the principle of universal jurisdiction and recognized the national courts as the primary
authorities in proceeding against the crime of genocide. The Ad Hoc Committee draft stated that
“persons charged with genocide...shall be tried by a competent tribunal of the State in the
territory of which the act was committed or by a competent international tribunal.”?*

During the discussions some delegates opposed the concurrent jurisdiction vested in an
international court as well as national courts on the grounds that this would impinge upon
national sovereignty. Those who were of the dissenting opinion asserted that for this reason a
substantial number of States would not ratify the Convention.*®

The principles adopted by the Ad Hoc Committee with regard to a Convention addressing the
crime of genocide was then transmitted to the Sixth Committee of the UN General Assembly,
which accepted the draft of the Committee. Although it broadened the role to be played a future
international criminal court, the disagreement over the need for universal jurisdiction was
prevalent in the discussions.?*

Ultimately the Sixth Committee agreed to regard national courts as the primary agents in dealing
with the prosecution and punishment of the crime of genocide. Undoubtedly the reference
contained in the Genocide Convention was an important step forward. For this reason, the
President of the General Assembly hailed its adoption, saying “the supremacy of international
law has been proclaimed and a significant advance had been made in the development of
international criminal law.”*** However, the failure of the international community in creating a
transnational court referred to in the Convention has gradually diminished its significance.
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In addition to the codification of the Genocide Convention, the UN has also engaged in activities
that have focused mainly on expanding the scope of existing international treaties on war crimes.
Four Geneva Conventions all adopted in 1949 are noteworthy, as they are now regarded as the
basis and backbone of international humanitarian law, and customary legal rules given the high
number of States Parties to them. Those are the Geneva Convention for the Amelioration of the
Condition of the Wounded and Sick in Armed Forces in the Field (1), the Geneva Convention
for the Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed
Forces at Sea (I1),** Geneva Convention Relative to the Treatment of Prisoners of War (111),°
and the Geneva Convention relative to the Protection of Civilian Persons in Time of War (1V).?®
The first three are the amended versions of the following previously adopted ones respectively:
the Geneva Convention of 1929, for the Relief of Wounded and Sick in Armies in the Field, The
Hague Convention of 1907, for the Adaptation to Maritime Warfare, and the Geneva Convention
of 1929, Relative to the Treatment of Prisoners of War. The fourth Convention on the treatment
of the civilians in wartime was entirely new.?%’

Four Geneva Conventions contain some common articles. Article 2 of all four Conventions
provides that the respective convention applies to “all cases of declared war or of any other
armed conflict which may arise between two or more of the High Contracting Parties, even if the
state of war is not recognized by one of them.” The Convention concerned is still applicable,
even if one of the parties does not recognize the state of war. Furthermore, it is commented that
the Conventions apply to the armed conflicts that have not been declared by both parties.?*®
Article 3 provides that the Conventions shall apply to the conflicts that are not of international
character. However, the respective article of each Convention states the situations in which the
underlying objective and content of the article is to be observed. Article 7 provides that the
beneficiaries “may in no circumstances renounce in part or in entirety the rights secured to them”
by the respective Convention, as “it is obvious that such persons are in no sense free to act or
able to act freely.”**® The most important common article is the one which provides that the
respective Convention “shall be applied with the cooperation and under the scrutiny of the
Protecting Powers whose duty it is to safeguard the interests of the Parties to the conflict,” since
it should be apparent that any party to the conflict cannot be expected to follow the rules
contained in the Convention.*®

The Geneva Convention (I) in many respects resembles with its predecessor. In addition to some
of the articles common to all Geneva Conventions, Convention (1) contains several new ones.
For instance, while the earlier one applied only to the members of armed forces or other officials

29 Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the
Field, 75 U.N.T.S. 31, entered into force Oct. 21, 1950.
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attached to armies, the protection is extended in the new one, which applies to all personnel
recognized as prisoners of war.**

The Geneva Convention (I1), also known as Maritime Convention, is significantly different from,
and in fact a replacement to, its predecessor.>" The Geneva Convention (111) addressing the
question of prisoners of war is, too, a significantly improved version of the earlier codification
on the same subject matter. The Convention recognizes several categories of prisoners of war, a
fact implying that its coverage is much more than the earlier one regulating the same question.
The first main category addresses the prisoners of war in traditional sense, that is, those persons
who have fallen under the control of the enemy power. In addition, considering the experiences
of WWII, the Conference participants decided to include the persons who have been taken under
apprehension in occupied or non-belligerent territory.** Overall, the new Convention
remarkably ameliorates its predecessor, extending the scope of application.’** The Geneva
Convention (IV) on protecting the civilians, although a new codification is “an extension....of
earlier international rules and practices governing the treatment of alien enemies in a belligerent
country and the treatment of the inhabitants of territory under military occupation.”*® However,
the Convention does not protect the nationals of any State not party to it.>®

The aforementioned four Geneva Conventions have been reinforced later by two additional
protocols adopted in 1970s, and one adopted in 2005. Protocol (I) Additional to the Geneva
Conventions of 12 August 1949, and Relating to the Protection of Victims of International
Armed Conflicts®® has broadened the protection provided to civilians and restricted the means
and methods used in the conduct of warfare.*® Protocol (11) Additional to the Geneva
Conventions of 12 August 1949, and Relating to the Protection of Victims of Non-International
Armed Conflicts*® provides extensive guarantees for those persons who have not taken part in
hostilities during armed conflicts that are not of international character and contains rules
pertinent to the protection of civilians as well as of the all means necessary for their surviva
Protocol (111) Additional to the Geneva Conventions of 12 August 1949,** and Relating to the
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Adoption of an Additional Distinctive Emblem, a relatively insignificant one in comparison the
first two, created an optional emblem, to be used by the International Committee of the Red
Cross during their work.**?

The Geneva Conventions and additional protocols with over 600 articles are too important in
many respects. First of all, they have met a general acceptance by the world community. Today,
most of the Member States in the UN are parties to the Conventions. In effect, the Geneva
Conventions are regarded as international customary laws, as they are referred to as binding over
even non-ratifying States. For instance, the International Court of Justice, in its advisory opinion,
provided that the Geneva Conventions, along with The Hague Conventions on the same subject
matter as regulated by the first, are fundamental instruments that all States are obligated to
observe “whether or not they have ratified the conventions that contain them, because they
constitute intransgressible principles on international customary law.”**?

Second, those Conventions repaired a paramount defect that had long survived in international
humanitarian law. While the earlier codifications had primarily focused on the rules to be
observed with reference to the belligerents in the conduct of military operations, the Geneva
Conventions contain provisions safeguarding non-belligerents, including civilians and military
personnel that do not any longer take part in the armed conflict.

However, as was the case with many multilateral treaties, the implementation of the Geneva
Conventions was left to the discretion of the States Parties to them. In other words, while the
States are bound by the Geneva Conventions, there is no outside institution or mechanism having
the power to monitor the compliance by States Parties to the Conventions. As such, it has been
observed that States Parties have been reluctant to incorporate the rules contained in the
Convention, or fully comply with them. For instance, the number of references made by the US
national courts to the Conventions is very small.***

What is more, the adoption of the Geneva Conventions could not be attributed to States” works
and efforts, but to the attempts made by civil organizations. Therefore, the credit in the
establishment of a system of international humanitarian law needs to be given to the non-state
actors, especially the Red Cross. It has been the leading force and impetus behind the
codification of both The Hague and the Geneva Conventions imposing duties on States and
individuals that are to be followed during the times of war and peace. The role of the States in
the process has been limited, and for the most part, insignificant. Their contribution to the
evolution of international humanitarian law has been in the form of responding the calls made by
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Cross and Red Crescent Societies, and their duly authorized personnel, may use, in exceptional circumstances and to
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party to the Conventions declared they would abide by the rules contained in them. For example, all parties to the
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the Red Cross, of participating in the conferences held to draft the documents on the matter, and
of accessing the conventions adopted at those conferences.

Since its foundation, the Red Cross has dedicated its works to the widening the scope of
international humanitarian law. Its works have intensified on the adoption of new conventions,
alterations made in those conventions based on the requirements of the time, and acting as the
executive agent of their implementation. As noted, the success obtained at The Hague
Conferences was largely due to the organization’s efforts. In addition, the adoption of the
Convention relating to the Treatment of Prisoners of War between the two world wars
safeguarded millions of prisoners during the course of WWI11.3** Between the two wars, the
Committee also drafted several other conventions that were to be discussed in a diplomatic
conferesrllge convened in 1940; however, the outbreak of the war hindered further progress on the
matter.

On February 15, 1945, even before the war officially ended, the Committee forwarded its
intention of revising the existing conventions to the governments. Upon the receipt of the
welcoming responses from the governments, the Committee dedicated itself to the collection of
relevant data, and other related activities. Its works lasted for four years, culminating in the
revised conventions and entirely new drafts that were to be discussed in a diplomatic conference
with the participation of governmental delegates.®*’

During the deliberations, the input supplied by the Committee had a great impact on the adoption
of the conventions. The Committee staff has patiently and carefully collected data from the field
and the places affected by the war. It also managed to obtain other information and data from
various sources, including governments, individuals, and prisoners of war.>'® In other words, the
Committee was by all means ready for the conference held as a result of its efforts.

The Committee then first convened the Commissions of Experts, the first of which met in
Geneva in October 1945 with a very limited scope, and comprised of Medical Commissions that
performed the duty of examining sick or wounded during the war. The treaty provisions relating
to the repatriation of prisoners of war or their accommodation in neutral countries were revised
in this meeting. It was followed by the drafting of an agreement on the same subject.®!*

The second one was the Preliminary Conference of National Red Cross Societies for the Study of
the Conventions and of various problems relative to the Red Cross. The meeting was held in
Geneva between July 26 and August 3, 1946, with the participation of 145 delegates from 50
countries, who forwarded their views regarding the drafts and proposals. Accordingly, the
Committee devoted the following months to close examination of the inputs and then re-
organized all necessary data pertinent to the content of the conventions to be adopted.*°
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The Committee then turned to the governments and submitted its works to the Conference of
Government Experts for the Study of the Conventions for the Protection of War Victims, held in
Geneva in April 1947, with the attendance of 70 official representatives from fifteen countries.
The Conference studied the views submitted by the Committee, its proposals and those
transmitted by several governments and adopted a preliminary Draft Convention for the
Protection of Civilians in Time of War. The opinions of the non-participant governments were
also obtained via the leading role of the Committee. After having consulted with some major
civil society organizations, including the International Union for Child Welfare and the
International Labor Office, the Committee completed the Draft Conventions in early 1948.3%
The Drafts were discussed in the Seventeenth International Red Cross Conference, held in
Stockholm in August 1948, with the attendance of the representatives from 50 governments and
52 national Red Cross Societies. The Conference endorsed the proposed draft conventions,
which were then taken as the sole working documents in the Diplomatic Conference that
officially adopted them.?

The community of States as well as the inter-governmental organizations, including the UN, has
remained silent and reluctant to make progress on the establishment an international criminal
court throughout the course of 1960s and 1970s. What is more, there have been no significant
breakthrough and contribution made to the international criminal legal system as a whole that
could have expanded the scope of international criminal liability of the natural persons. The
Convention on the Prevention and Punishment of Genocide and the four Geneva Conventions
addressing wartime atrocities in particular have remained the most outstanding components of
the international humanitarian law during this period. The absence of an international criminal
court, along with the underdeveloped international criminal system, has been one of the most
important sources of chaos and anarchy in the international criminal system. So, the Cold War
conditions, which created an anarchic and state-centric international political order, also dictated
its terms to the international criminal law system. Especially for this reason, in the absence of a
universal criminal legal jurisdiction, individual States have sought their own ways to deal with
the criminal acts and their perpetrators that entailed individual criminal liability. The Eichmann
case, which is further elaborated later in the present text, is exemplary in this regard.

However, the reluctance of States towards the creation of a strong international criminal
jurisdiction does not necessarily mean that the international community as a whole was adopting
a similar path. Although not strongly, the ‘unofficial’ components and units of the world
community have made several attempts even in the era of silence of 1960s and 1970s.
Essentially, “interest in an international court during this period was kept alive by numerous
scholars and non-governmental organizations.”*?

In 1971, the World Peace Through Law Center organized a world conference in Belgrade in
which one session was devoted to the discussions over the creation of a permanent international
criminal court. The International Criminal Court Committee also called the UN to proceed with
the establishment of such a court, by separating it from the attempts towards the codification of a
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convention or similar machinery for the purpose of defining and effectively addressing the crime
of aggression, which has been, and apparently would continue to be, a matter of paramount
controversy among States. Another call was also made to the professional associations and other
relevant groups to act to convince States for the establishment of a permanent international court.
The Belgrade World Conference resolved that “consideration should be given to the creation of a
penal panel to resolve inter-State jurisdictional conflicts; hear claims involving "special
environments" over which no State is able to claim jurisdiction; and to provide an alternative
forum to States which do not desire to undertake prosecutions.”*** Shortly after, another
conference with a remarkable attendance was held under the sponsorship of the Foundation for
the Establishment of an International Criminal Court. The conference, called the Wingspread
Conference, formulated a draft statute containing a number of international punishable acts and
proposed an international panel which was to be vested with jurisdiction over the crimes
specified in the draft statute. However, States were recognized the right to choose specified
crimes over which the proposed panel was to be able to proceed.**®

The only official attempt made towards the creation of an international criminal court in the
1960s and 1970s was the efforts associated with the adoption of the International Convention on
the Suppression and Punishment of the Crime of Apartheid.**® The Convention recognizes the
crime of apartheid as a crime against humanity.**” It also provides a broad range of acts that fall
into the definition of the notion of apartheid.®*® The individuals, members of organizations and
representatives of any State Party, “whether residing in the territory of the State in which the acts
are perpetrated or in some other State,” shall be held responsible for the commission of the crime
of apartheid, whenever they “commit, participate in, directly incite or conspire in the commission
of the acts” mentioned in the Convention, and “directly abet, encourage or co-operate in the
commission of the crime of apartheid.”** Under the Convention, States are obligated to address
the prevention and punishment of the crime of apartheid.**°

As was the case with the Genocide Convention, the Apartheid Convention too referred to an
international criminal court for the purpose of prosecuting the crime of apartheid. Article 5 of the
Convention provided that the individuals accused of having committed the punishable acts under
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the Convention might be prosecuted and tried by a domestic court of any State Party to the
Convention or by an international criminal tribunal vested with the jurisdiction by the States
Parties willing to do so0.%** However, because the court referred to in the Convention was not
established, the international jurisdiction it envisaged “was never implemented.”%%

However, in 1979, the UN Commission on Human Rights took action to ensure the
implementation of the Convention. The first step was the adoption of a resolution charging the
Ad Hoc Working Group of Experts on South Africa and the Special Committee Against
Apartheid to study the matter, including the possibility of establishing an international
jurisdiction as provided by the Apartheid Convention.**® Professor M. Cherif Bassiouni, a
prominent scholar of international criminal law, was appointed by the General Assembly as
Expert Consultant to the Group.

Accordingly, Bassiouni and Professor Daniel Derby prepared a report on an international
criminal court,®** which the Ad Hoc Working Group adopted; however, it did not proceed further
with regard to this report. Bassiouni and Derby authored a draft convention which was to address
the crime of apartheid by establishing and international penal tribunal for the purpose of
suppressing and punishing that crime.**® The Draft Convention provided a tribunal vested with
the jurisdiction over the violations of the Apartheid Convention, and regarded the individuals,
along with the States, as criminally liable for the acts falling into the category of apartheid.>*
The proposed tribunal was of significance, since it was to be vested with universal jurisdiction
with respect to the prosecution, trial and punishment of those who were accused of having
committed the crime of apartheid and other punishable acts under the Convention.®’

However, as might be expected, such a novel and advanced proposal did not meet acceptance by
the States. The UN has not done anything further with the draft as well as the proposed tribunal,
and it “has not been acted upon.”** In short, “the post-war period thus failed to fulfill the
promise of Nuremberg. Absent a direct demand for action, the international community was
unable to release its embrace of the status quo.”***

During 1970s, there have also been some other attempts that could be considered within the
context of the evolution of international criminal jurisdiction and individual liability, less
important and significant than those towards the codification of an Apartheid Convention
envisaging an international criminal court authorized to deal with the respective crime with
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universal jurisdiction. Those attempts were mainly focused on the codification of conventions on
the issue of terrorism. The first of those was the Convention for the Suppression of Unlawful
Seizure of Aircraft, also known as Hijacking Convention.>*® The Convention criminalizes the
acts that fall into the category of hijacking and the accomplishment to those acts.®** Under the
Convention, the States Parties are obliged to “make the offence punishable by severe
penalties.”** To this end, States Parties to the Convention that have apprehended the offenders
are required to either extradite them or prosecute the offences.>** Considering that addressing this
crime requires international cooperation, the Convention also imposes obligations on States
Parties to assist each other in both implementing the Convention and bringing the accused into
custody and eventually establishing prosecution against them.3**

The second one is the Convention for the Suppression of Unlawful Acts against the Safety of
Civil Aviation.**® It criminalizes any acts that are likely to endanger the safety of the aircraft,
including placing an explosive on it, and holds both the offenders and their accomplices liable
for the commission of a crime punishable under international law.**® As is the case with the
Hijacking Convention, this one also requires States Parties to make the offences mentioned in it
severely punishable acts.**’ Again, the States Parties that have the offenders in custody are
obligated under this Convention to either extradite or prosecute them.>*

The third one is the Convention on the Prevention and Punishment of Crimes against
Internationally Protected Persons, including Diplomatic Agents.**® The Convention provides that
a Head of State, a Minister for Foreign Affairs, a representative or official of a state or of an
international organization who is entitled to special protection from attack under international
law are persons that are to be categorized as internationally protected persons.* It also lists the
acts against those persons that are to be made punishable by States Parties.*** In case such an
offence is committed in the jurisdiction of any State Party, it is to be required to extradite the
offender, or submit the case “without exception whatsoever and without undue delay” to “its
competent authorities for the purpose of prosecution.”2

%0 The Convention for the Suppression of Unlawful Seizure of Aircraft, 860 U.N.T.S. 105, entered into force Oct.
14, 1971,

L Ibid., Avrticle 1.

%42 Ibid., Avrticle 2.

3 Ibid., Article 7. It reads as follows: “The Contracting State in the territory of which the alleged offender is found
shall, if it does not extradite him, be obliged, without exception whatsoever and whether or not the offence was
committed in its territory, to submit the case to its competent authorities for the purpose of prosecution. Those
authorities shall take their decision in the same manner as in the case of any ordinary offence of a serious nature
under the law of that State.”

¥4 Ibid., Article 6 and 8.

%45 Convention for the Suppression of Unlawful Acts against the Safety of Civil Aviation, 974 U.N.T.S. 178, entered
into force January 26, 1973.

% Ipid., Article 1. It contains a long list of acts that could be regarded as offences punishable under the Convention.
7 Ibid., Avrticle 3.

%8 Ibid., Avrticle 7.

9 Convention on the Prevention and Punishment of Crimes against Internationally Protected Persons, including
Diplomatic Agents, GAOR 3166(XVIII), entered into force, February 20, 1977.

%0 Ibid., Avrticle 1.

1 Ibid., Article 2.

%2 Ibid., Avrticle 7.



The fourth one is the International Convention against the Taking of Hostages.>* The
Convention provides that the acts that are regarded as the offences of hostage-taking under it are
punishable, and that any person committing the offence, and participating as an accomplice in
the commission of the crime of hostage-taking.*>* The State Parties to the Convention undertake
to take the necessary measures to make the acts recognized as hostage-taking under the
Convention punishable under their domestic legislation.** The States Parties are also required to
provide any assistance with respect to the prosecution and punishment of the perpetrators of the
offences punishable under the Convention.**®

Even though the aforesaid Conventions on various forms of terrorism creates individual criminal
responsibility for the perpetrators of the offences punishable under those Conventions, none of
them refers to an international criminal court that is to be established for the purpose of
prosecuting and punishing the those offences. In other words, the implementation of those
Conventions is entirely left to the States Parties, and no sanction against the States Parties that do
not comply with the provisions of the Conventions is provided. Moreover, it should be noted the
adoption of those Conventions was relatively easy, as the regulations contained in those treaties
are not so controversial with respect to the question of national sovereignty.

Arguably, a much more important codification than the four conventions on terrorism mentioned
above that was made in 1970s is the Convention on the Non-Applicability of Statutory
Limitations to War Crimes and Crimes against Humanity.*" It fills a significant void in the
international humanitarian law, as the former instruments created to impose individual criminal
responsibility on those who have committed war crimes did not contain any provision with
regard to statutory limitation. Considering this shortcoming and that “war crimes and crimes
against humanity are among the gravest crimes in international law,” and recognizing the
necessity to affirm “the principle that there is no period of limitation for war crimes and crimes
against humanity, and to secure its universal application,” the Convention provides that no
statutory limitations shall apply to war crimes and crimes against humanity “whether committed
in time of war or in time of peace.”**® It also imposes obligations on the States Parties to adopt
any measures “necessary to ensure that statutory or other limitations shall not apply to the
prosecution and punishment of the crimes referred to” in it, and “where they exist, such
limitations shall be abolished.”**®

A later attempt was made in order to reaffirm the above Convention. The General Assembly
adopted the Principles of International Co-Operation in the Detection, Arrest, Extradition and
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Punishment of Persons Guilty of War Crimes and Crimes against Humanity®*® in 1973 to ensure

that the perpetrators of war crimes and crimes against humanity would not go unpunished. The
Resolution declares that the respective crimes “shall be subject to investigation and the persons
against whom there is evidence that they have committed such crimes shall be subject to tracing,
arrest, trial and, if found guilty, to punishment.”*®" It also provides that while the States have the
right to prosecute and punish its own nationals for the commission of war crimes and crimes
against humanity,*? they are to cooperate through bilateral and multilateral treaties for the
purpose of preventing the commission of those crimes,** and to “assist each other in detecting,
arresting and bringing to trial persons suspected of having committed such crimes and, if they are
found guilty, in punishing them.”*%*

However, while the two attempts mentioned above are noteworthy steps in the evolution of
international humanitarian law, their effectiveness and legitimacy rests upon the willingness of
States Parties to cooperate and comply with the provisions contained in it.

iv. The Period Beginning from the End of Cold War to Present:

It has been a fashion among the students of International Relations and of International Law, as
well as the strategists, analysts and pundits of all kind to make reference to the end of Cold-War
as a significant historical turning point, the beginning of an abrupt and remarkable
transformation of world politics and a clear departure from the previous international political
and economic order. Numerous terms have been coined in the context of adequately explaining
the new tendency. Among others, perhaps the most popular ones are “the new world order,”
“globalization,” “global governance,

interdependency,” “hegemony” and so forth.

However, while those have been useful for the most part, as far as the evolution of international
criminal jurisdiction is concerned, the business has been as usual for a while. It would be
contestable to argue that the end of Cold War would have facilitated the development of
international criminal law, if the notorious atrocities had not been experienced in Former
Yugoslavia and Rwanda. While the removal of the tension between the two major power blocks
very much contributed to the evolution of various branches of international law, including
international human rights law, the States remained the primary authorities to implement the
rules of international criminal law.

Of course, this does not necessarily mean that there have not been any attempts towards
improving the reach and scope of international criminal jurisdiction. However, the important
point that needs to be emphasized here is that there is no clear evidence sufficient to attribute
those attempts to the ease of the tension between the two major blocks that dominated the world
politics for a significant period of time. Instead, the needs and necessities that the technological

%0 principles of International Co-Operation in the Detection, Arrest, Extradition and Punishment of Persons Guilty
of War Crimes and Crimes against Humanity, G.A. res. 3074 (XXVIII), 28 U.N. GAOR Supp. (30A) at 78, U.N.
Doc. A/9030/Add.1 (1973).
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%2 1bid., paragraph 2.
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advances have brought to the fore was the chief coercion behind the States’ efforts to invoke at
least some elements of international criminal jurisdiction.

Especially the revolutionary changes in the communication technology, while being beneficial in
many respects, had a great impact on the transformation in the characteristics of the crime. The
commission of some certain crimes became much easier, due to the ease of the communication
and travel. The new conditions created an environment where terrorists and international
criminal organizations had the opportunity to carry on their activities across the continents,
outdating the theory and practice of sovereignty and border protection. The territorial criminal
jurisdiction could no longer be applicable for those kinds of crimes, as the easiness in the move
of the criminals would make it impossible for any given State to prosecute and punish the
perpetrators of the crimes committed within its territory.

The exercise of extraterritorial jurisdiction which offered to any State to extend its jurisdiction
for the purpose of prosecuting an individual it deemed responsible for committing a crime within
its territory to even outside its territory proved to be problematic; and the practice of extradition
also did not work out.*® The failure of the aforesaid methods occasionally resulted in unlawful
attempts for the purpose of bringing the criminals to trial. For instance, while the US practiced
the method of abduction, at least some scholars legitimized assassination in the absence of an
effective method for ensuring the prosecution of those who were accused of committing
international crimes.**® Therefore, the States were compelled to cooperate and subsequently
establish an international criminal jurisdiction that would make the prosecution and punishment
of such criminals possible.

So this is how the developments that were closely related to the international criminal
jurisdiction, and that coincided with the end of Cold War began. First, law enforcement bodies of
nation-states sought cooperation through entering into various cooperative agreements and other
means of collaboration. However, those attempts did not change the existing system of
international criminal law. Although there have been calls for the creation of an international
criminal court,®’ “the problem of establishing an effective enforcement regime remained.”**®

%5 |ippman, “Towards an International Criminal Court,” pp. 94-95.
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conformity with the values, ideals and goals we profess. M. Cherif Bassiouni, “The Time has Come for an
International Criminal Court,” Indiana International and Comparative Law Review, Vol. 1, Issue 1, 1991, pp. 33-35.
%8 |ippman, “Towards an International Criminal Court,” p. 96.



Concurrently, the UN has also got involved in the process again, recognizing the need for
addressing the growing concern on the negative impact of transnational crimes. However, this
time, “the focus was not on war crimes and genocide, but on terrorism and narcotics
trafficking.”** This exactly why the United States as well as the Soviet Union supported the
establishment of an international tribunal for the purpose of addressing such crimes as terrorism
and drug trafficking. But, the Soviet Union insisted that the proposed court’s jurisdiction would
be confined to the crimes falling into the category of terrorism.*”® A number of States joined the
aforesaid two in supporting the creation of such a court.3”* In 1989, under the leadership of the
Prime Minister of Trinidad and Tobago, seventeen Caribbean and Latin American States
expressed their support towards the court and subsequently requested the General Assembly to
proceed with considering the possibility of creating a permanent international criminal court that
was to be authorized to exercise jurisdiction over the crimes of drug trafficking.*"

The UN’s response to the requests made by the States requesting further consideration of the
establishment of an international tribunal with the jurisdiction over narcotics trafficking and
other related crimes was swift. First, in 1988, the UN General Assembly invited the International
Law Commission to continue its work on drafting a Code of Crimes against the Peace and
Security of Mankind,*”® a task that has been off the table for decades. Then, in 1989, it also
requested the International Law Commission to prepare a report on the possibility of an
international criminal jurisdiction for the prosecution of those who are responsible for
committing crimes related drug-trafficking.>™*

At the same time, the International Institute of Higher Studies in Criminal Sciences, an NGO, in
cooperation with the United Nations Crime Prevention Branch and the Italian Ministry of Justice,
charged a committee of experts with preparing another draft statute. The Committee, chaired by
Professor Bassiouni, submitted the draft statute, which in fact was based on the draft proposal he
had submitted in 1981, to the Eighth United Nations Congress on Crime Prevention and the
Treatment of Offenders.*”® The Eighth Congress recognized the need for an international
criminal court, and partially endorsed the proposal.®”® However, it ceased further consideration
of the draft statute, so once more the attempt towards the creation of an international criminal
court became fruitless.

%9 MacPherson, “Building an International Criminal Court for the 21st Century,” p. 12.
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But the ILC continued its efforts, discussed the details of a possible international criminal
tribunal, and subsequently decided to carry on the discussions on the question along with the
1991 Draft Code of Crimes.*”” The ILC’s further efforts on the question that would then have led
to the adoption of Rome Statute are discussed below. The early 1990s are of importance in terms
of the evolution of international criminal law, as two ad hoc international criminal tribunals with
broad authorities have been created to effectively address the massive killings in Former
Yugoslavia and Rwanda. Those two institutions were of course not on the agenda of global
policy-makers; however, the circumstances dictated to take action on the matters.

The tragedy in Former Yugoslavia started in early 1991, shortly after its dissolution. Within a
very short time, the break-up process proved to be violent, seriously affecting the security of
millions of civilians. During the civil war, the commission of atrocities, ranging from plain
killings to torture to death in various forms, from forced migration to systematic rapes, employed
by especially the Serbians as a means of humiliation and ethnic cleansing, was too apparent; yet
the community of States preferred not to intervene for a long time. In particular, the European
States did not want the US to get involved in the matter, which they saw as a European question.
Therefore, the European actors spent efforts to achieve a resolution on the mmater.3”® However,
all attempts led by the European institutions and individual actors turned to be a big failure and
disappointment.

Eventually, the UN Security Council decided to engage with the question, whose deadlock might
have caused serious damage to the organization, and negatively affected its legitimacy as the
overseer of the global peace and security. On September 25, 1991, the Council acknowledged the
seriousness of the problem and expressed its concern that “the continuation of this situation
constitutes a threat to international peace and security.”*’® While it supported the efforts led by
the European states, it also decided that “all States shall, for the purposes of establishing peace
and stability in Yugoslavia, immediately implement a general and complete embargo on all
deliveries of weapons and military equipment to Yugoslavia until the Security Council decides
otherwise following consultation between the Secretary-General and the Government of
Yugoslavia.”*®

However, this attempt neither sufficed to end the conflict, nor alleviated the degree of violence.
For this reason, the Council took a further step and reminded the warring parties that they were
obligated under international humanitarian law to observe the provisions of Geneva Conventions
of 1949 and that persons who committed, order the commission of grave breaches of the
Conventions were to be held individually responsible.®** The warning did not work out, and
numerous reliable reports continued to submit evidence of widespread atrocities of various kinds,
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most of them falling into the category of grave breaches of international humanitarian law. On
August 13, 1992, the Council, referring to the practice of “ethnic cleansing,” strongly
condemned the violations of international humanitarian law within the territory of former
Yugoslavia.®* By the same resolution, it also decided that “all parties and others concerned in
the former Yugoslavia, and all military forces in Bosnia and Herzegovina, shall comply with the
provisions of the present resolution, failing which the Council will need to take further measures
under the Charter.”®?

Further, on October 6, 1992, the Security Council decided to establish a Commission of Experts
to investigate and collect evidence of the atrocities committed during the civil war.*®* The
Resolution adopted for the aforesaid purpose set the Commission’s mandate as follows:

[The Security Council] Requests the Secretary-General to establish, as a matter of
urgency, an impartial Commission of Experts to examine and analyse the information
submitted pursuant to resolution 771 (1992) and the present resolution, together with
such further information as the Commission of Experts may obtain through its own
investigations or efforts, of other persons or bodies pursuant to resolution 771 (1992),
with a view to providing the Secretary-General with its conclusions on the evidence of
grave breaches of the Geneva Conventions and other violations of international
humanitarian law committed in the territory of the former Yugoslavia.**®

The Commission of Experts’ work culminated in 65,000 pages of documents, video records of
over 300 hours, and 3300 pages of analysis.>* All this information was annexed to the Final
Report prepared by the Commission®’ and then transmitted to the then-established Tribunal’s
Prosecutor.

However, it should be noted that the work of the Commission has not been so easy, despite that it
was established under the UN’s sponsorship. It did not receive any funding from the UN, which
it strongly needed to carry out the field investigation. Ultimately, it had to seek external
resources to complete its work. In the preparation of its report, the Commission also had to rely
on the information and data provided by the International Human Rights Law Institute (IHRLI)
of DePaul University in Chicago, directed by Professor Bassiouni.*®® The report contains in
general terms the following conclusions:

%2 United Nations Security Council Resolution 771 (Concerning Information on Violations of International
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U.N. Doc. S/1994/674/Add.2 (1994).

%8 Bassiouni, “From Versailles to Rwanda in Seventy-Five Years: The Need to Establish a Permanent International
Criminal Court,” p. 41.



Reports received and investigations conducted by the Commission indicate that the level
of victimization in this conflict has been high. The crimes committed have been
particularly brutal and ferocious in their execution. The Commission has not been able to
verify each report; however, the magnitude of victimization is clearly enormous.

The Commission finds significant evidence of and information about the commission of
grave breaches of the Geneva Conventions and other violations of international
humanitarian law which have been communicated to the Office of the Prosecutor of the
International Tribunal.

... The practices of “ethnic cleansing,” sexual assault and rape have been carried out by
some of the parties so systematically that they strongly appear to be the product of a
policy. The consistent failure to prevent the commission of such crimes and the consistent
failure to prosecute and punish the perpetrators of these crimes, clearly evidences the
existence of a policy by omission. The consequence of this conclusion is that command
responsibility can be established.

The Commission is shocked by the high level of victimization and the manner in which
these crimes were committed, as are the populations of all the parties to the conflict. The
difference is that each side sees only its own victimization, and not what their side has
done to others.*®

The Commission’s work was a real success. However, as it was conducting the investigations in
the field, it became a real threat to the prospect for a political settlement, a resolution very much
desired by the leading powers of world politics, including the US and the EU. Because the
evidence and information collected by the Commission was substantiating the crimes committed
in a large scale requiring international criminal prosecution before an international penal
tribunal, there would be no room left for negotiating with those who were perhaps criminals. For
this reason, “it became politically necessary to terminate the work of the Commission while
attempting to avoid the negative consequences of such a direct action.”*®

Subsequently, although the Security Council did not terminate the work of the Commission,**
measures in various forms were taken to prevent its working effectively. Bassiouni, who
witnessed this obstruction in the first hand as the Chairman of the Commission, explains it as
follows:

An administrative decision was taken —probably at the behest, but certainly with the
support of, some of the Permanent Members- leaving no legal trace of the deed. Thus, the
Chairman was administratively notified that the Commission should end its work by
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April 30, 1994. When the Commission's mandate was terminated, it still had over $
250,000 in a trust fund and had not yet completed its Final Report. Between April 30 and
December 31, 1994, the Chairman completed the Final Report and the Annexes and then
continued to work until July 1995 to see that they were published by the United
Nations. >

The reason as to why the Security Council, at least some of its members, wanted to proceed with
terminating the work of the Commission is not very clear. Such a question becomes more
relevant, considering that the Council decided to establish an international criminal tribunal in
order to address the question of the commission of atrocities in Former Yugoslavia. Shortly after
the Commission submitted its interim report,*** in its Resolution 808 (1993), the Council decided
that “an international criminal tribunal shall be established for the prosecution of persons
responsible for serious violations of international humanitarian law committed in the territory of
the former Yugoslavia since 1991.73%

Under that resolution, the Secretary-General was requested to submit a report on the subject of
the possibility of creating such an international tribunal as envisaged in the resolution to the
Council within sixty days.*** Accordingly, Secretary-General prepared the requested report, in
which a draft Statute for the tribunal and detailed commentaries on the content of the Statute
were provided.>* In general terms, the Secretary-General’s proposal contained a
recommendation stating that the Security Council was to establish an international criminal
tribunal in connection with its authority under Chapter VI1I of the UN Charter in relation to
prevent threats to the international peace and security.**’ Security Council approved the proposed
Statute submitted by the Secretary-General without change, and adopted Resolution 827, by
which the Tribunal was established.**® The Resolution also provided full cooperation from all
States,** and urged “States and intergovernmental and non-governmental organizations to
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contribute funds, equipment and services to the International Tribunal, including the offer of
expert personnel.*® The Tribunal entered into force on May 25, 1993.** Subsequently, its judges
were e(l)(zected on September 15, 1993, and the Prosecutor assumed the office on August 15,

1994.*

Under Article 1 of its Statute, the Tribunal “shall have the power to prosecute persons
responsible for serious violations of international humanitarian law committed in the territory of
the former Yugoslavia since 1991 in accordance with the provisions of the present Statute.”*
The Statute provided that individuals, including Heads of States, shall be held criminally

shall take any measures necessary under their domestic law to implement the provisions of the present resolution
and the Statute, including the obligation of States to comply with requests for assistance or orders issued by a Trial
Chamber.”
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responsible for the commission of acts for which the Tribunal was vested with jurisdiction.***
The jurisdiction of tribunal in general covered grave breaches of the Geneva Conventions of
1949,%*® violations of the laws or customs of war,*® genocide,*’ crimes against humanity.*®® The
Tribunal is to exercise concurrent jurisdiction with domestic courts;**® however, it enjoys
supremacy over the latter.*'° The Statute provides that an independent prosecutor “shall be
responsible for the investigation and prosecution of persons responsible for serious violations of
international humanitarian law.”*** Under the Statute, the Prosecutor shall act independently and
carry out his or her duties as a separate organ of the Tribunal. The independence of the
Prosecution is further reinforced by the affirmation that “he or she shall not seek or receive
instructions from any Government or from any other source.”*** However, he or she shall be
appointed by the Security Council,**® a fact that is likely to affect the independence of the Office.

Nevertheless, the Prosecutor was recognized broad authorities under the Statute. He or she is
vested with the power to initiate investigations, and decide “whether there is sufficient basis to
proceed.”** The power that the Prosecutor shall have under the Statute also includes questioning
suspects, victims and witnesses, collecting “collect evidence and to conduct on-site
investigations.”**> He or she could proceed further, preparing “an indictment containing a
concise statement of the facts and the crime or crimes with which the accused is charged under
the Statute.”*'® However, the Statute requires the Prosecutor to submit the indictment to the Trial
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Chamber for review. Further action is subject to the Chamber’s approval of the indictment
transmitted by the Prosecutor to it.*"’

The Statute provides that the Tribunal’s decisions of convictions are to be taken by the majority
of judges of the Trial Chamber.**® Although the Tribunal is of international character, the Statute
provides that the penalties to be imposed on the criminals shall be determined upon the
Tribunal’s “recourse to the general practice regarding prison sentences in the courts of the former
Yugoslavia.”** The recognition of the possibility of pardon to be granted to the convicted

persons*? also seems to be a paramount defect in the Statute.

It should be noted that the creation of the Tribunal was a remarkable step forward within the
context of improving the international criminal jurisdiction. It, at least partially, ended the
tradition of impunity for war crimes and other serious violations of established and well-
respected international legal norms. And the end of impunity was ascertained and fortified by the
Tribunal to the Heads of States, who had long been recognized privileges under diplomatic
customs and international legal rules, including non-prosecution. The establishment of the
Tribunal ensured that “the question is no longer whether leaders should be held accountable, but
rather how can they be called to account.”*** However, probably the most important and
noteworthy achievement of the Tribunal is the indictment of a Head of State, Slobodan
Milosevic, by the Prosecutor of the Tribunal, on the grounds that he had committed crimes
requiring international criminal prosecution while he was in power.

Notwithstanding its achievements, the Tribunal has been impaired by several yet substantial
deficiencies that could be referred to within the context of how the political considerations have
once again prevailed and negatively affected the whole process. The first one is its subordination
to the UN Security Council, where the major powers are entitled to proceed with their own
agenda and in accordance with their own interests and considerations. As a general rule, an
international criminal tribunal, as a judicial organ, has to be independent of political influence
and other external pressures.

In theory, the independence of the Yugoslavia Tribunal has been ensured by the creation of an
independent office for prosecution. The Statute of the Tribunal openly states that the Prosecutor
shall have the power to proceed independently of political pressure. Although several articles of
the Statute reaffirm his or her independence, the Prosecutor’s appointment by the UN Security
Council is a matter that could be questioned in regards to the fairness of the Tribunal.

The Tribunal’s financial independence from the Security Council is also referred to as another
support for the argument that it is not under the control of the Council. Article 32 of the Statute

“7 Ibid., Article 19(1).

“8 Ipid., Article 23(2).

9 1bid., Article 24(1).

20 1pid., Article 28: “If, pursuant to the applicable law of the State in which the convicted person is imprisoned, he
or she is eligible for pardon or commutation of sentence, the State concerned shall notify the International Tribunal
accordingly. The President of the International Tribunal, in consultation with the judges, shall decide the matter on
the basis of the interests of justice and the general principles of law.”
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states that “the expenses of the International Tribunal shall be borne by the regular budget of the
United Nations in accordance with Article 17 of the Charter of the United Nations.”*** However,
although this provision may seem to be ensuring its independence at the first sight, it is in fact
open to controversy. Prof. Bassiouni contends that the case should have been just the opposite:

If the Security Council had funded the Tribunal through its peacekeeping budget, the
Tribunal would not have needed to go through the various stages of the General
Assembly's budget procedures. At that time the General Assembly's budget was severely
reduced, and as a result the Tribunal has been inadequately funded since its inception.
The exercise of administrative and financial control over the Tribunal by U.N.
headquarters' personnel subordinates important decisions concerning personnel, travel,
and witness protection to New York. These arrangements hamper, delay, and frustrate the
work of the Tribunal, particularly the investigatory and prosecutorial efforts.*?

What is more important is that the Tribunal has remained inactive for one year since its
establishment, as the Prosecutor has not been appointed until 1995. The Council’s engagement
was already prolonged, considering that the atrocities began in 1991, while its consideration of
the matter in 1993. Furthermore, neither the Government of Serbia and Montenegro, nor that of
the Bosnian Serb de facto government recognized the competence of the Tribunal. Of course,
they did not cooperate with it with regard to the investigations and indictments of the accused.***
However, despite their non-cooperative attitudes, no effective measures have been taken against
those Governments for the purpose of ensuring the apprehension of the war criminals. As a result
of this reluctance, “once again the pursuit of a political settlement prevails over justice.”*?

However, despite the politicized process in which the Tribunal of war crimes committed in the
territory of former Yugoslavia was established, it later benefited the establishment of the
International Criminal Tribunal for Rwanda (ICTR).*® The experience earned during its
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establishment made the ICTY a precedent for the ICTR.*’ In other words, the Rwanda Tribunal
was established by the UN Security Council “on the strength” of the ICTY experience.*?® The
influence of this strength was so substantial that, as one observer succinctly puts, “it is
questionable whether the Rwanda Tribunal would have been established without the Yugoslav
precedent.”*?° When the commission of atrocities in Rwanda began, the international community
already had the experience of ICTY to deal with the new situation. Therefore, with this
experience at hand, it was easier and swifter for the international institutions having the primary
responsibility to maintain international peace and security to take further effective actions in
regards to the genocidal acts and other forms of atrocities committed in Rwanda.

The tension and rift that have long been influential between the major tribes of Rwanda**® was
transformed into a horrifying conflict shortly after the murder of Rwandan President in an
aircraft crash, heralding one of the worst genocidal campaigns of the century.*** The UN
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Security Council’s response was relatively swift, considering that the first serious step was taken
on May 17, 1994, about a month later than the aircraft crash of April 1994.%*2 By Resolution 918
(1994), the UN Security Council decided that “all States shall prevent the sale or supply to
Rwanda by their national or from their territories or using their flag vessels or aircraft of arms
and related material of all types, including weapons and ammunition, military vehicles and
equipment, paramilitary police equipment and spare parts.”**

Subsequently, the Secretary-General prepared a comprehensive report on the situation in
Rwanda, where he observed that “the magnitude of the human calamity that has engulfed
Rwanda might be unimaginable but for its having transpired. On the basis of evidence that has
emerged, there can be little doubt that it constitutes genocide, since there have been large-scale
killings of communities and families belonging to a particular group.”*** The commission of the
crime of genocide was also admitted and referred to as a matter of concern by the Security
Council Resolution 925 (1994).%%

This was followed by Resolution 935 (1994), whereby the Council requested the Secretary-
General to establish an impartial Commission to examine and analyze the information submitted
to it, and it may obtain through its own investigations, “with a view to providing the Secretary-
General with its conclusions on the evidence of grave violations of international humanitarian
law committed in the territory of Rwanda, including the evidence of possible acts of
genocide.”**® The mandate of the Commission was further expanded by the Secretary-General to
study the possibility of the matter of an international criminal panel to be vested with the
authority of prosecuting the accused.**’

On October 4, 1994, the Commission of Experts submitted an interim report to the Secretary-
General,**® where it concluded that the Rwandan conflict was a non-international one. It further
provided based on the evidence and information it collected that both parties to the conflict had
seriously violated the rules and norms set by various instruments of international humanitarian
law.**® The Commission also found evidence that Hutus had carried out genocidal acts against
the Tutsi minority.**® Accordingly, it suggested that those who were responsible for the crimes

State Law Review, Vol. 108, Issue 1, 2003, pp. 350-57 and Beresford, “In Pursuit of International Justice: The First
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committed during the course of conflict “be brought to justice before an independent and
impartial international criminal tribunal.”**

The Secretary-General endorsed the recommendation in regards to bringing the perpetrators of
the crimes committed during the conflict before an international tribunal. This endorsement was
transmitted to the Security Council by a report on October 6, 1994.**? The Commission of
Experts also submitted its final report to the Secretary-General on November 29, 1994,*? after
the Tribunal was set up.

Even though those two reports constituted the legal ground of the Tribunal established to deal
with the international crimes committed in Rwanda, and especially the first resulted in the
establishment of the Tribunal itself, the Commission of Experts was criticized for being a big
failure. Unlike the one appointed in the context of ICTY, this time, the Commission of Experts
was given a limited mandate, an indication demonstrating the UN’s unwillingness to substantiate
the commission of large-scale atrocities. Moreover, the Commission was unable to carry out
detailed investigations, as it had four months for such a work, “which was not long enough for
the Commission to effectively fulfill its investigatory mandate.” Furthermore, it had no financial
and technical means allocated to its mandate. As a result, “the three-man Commission spent a
total of one week in the field, and conducted no investigations. Its report was patterned on the
Final Report of the Commission of Experts for the Former Yugoslavia, but necessarily lacked the
thoroughness of the latter. The Rwanda Commission Report was based on reports made by other
bodies, and other media and published reports.”*** The practical consequence was then that the
International Criminal Tribunal for Rwanda did not have much information and evidence to
substantiate the charges directed against those individuals allegedly responsible for the
commission of various international crimes.

Following the Commission’s report, the UN Security Council adopted Resolution 955 (1994) on
November 8, 1994, by which it established an international tribunal for the purpose of
prosecuting the international crimes perpetrated in Rwanda.**® Having determined that the
situation in Rwanda “continues to constitute a threat to international peace and security,” and
believed that “the establishment of an international tribunal for the prosecution of persons
responsible for genocide and the other above-mentioned violations of international humanitarian
law will contribute to ensuring that such violations are halted and effectively redressed,” decided
that “to establish an international tribunal for the sole purpose of prosecuting persons responsible
for genocide and other serious violations of international humanitarian law committed in the

“! Ibid. However, in its report, the Commission stated its preference of the expansion of the jurisdiction of the ICTY
for the purpose of addressing the crimes committed within the territory of Rwanda over the creation of a new
international penal institution.
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territory of Rwanda and Rwandan citizens responsible for genocide and other such violations
committed in the territory of neighbouring States, between 1 January 1994 and 31 December
1994.7*4° By the resolution, the Council also required States to provide cooperation on this
matter,**’ and called all other international actors, including inter-governmental and non-
governmental organizations to make contributions in order to facilitate the work of the
Tribunal.**® The Statute of the Tribunal was annexed to the text of the resolution.

The Statute provided that the Tribunal shall have temporal jurisdiction over the crimes
prosecutable in accordance with it.**® The Tribunal’s jurisdiction enables it to prosecute the
crimes of genocide,” and crimes against humanity.*>* Because the conflict in Rwanda was
characterized as a non-international one, no provision on the violations of the laws and customs
of war and the rules and norms of 1949 Geneva Conventions applying to international conflicts
was included in the Statute.**? However, the Statute provided that violations of the common
articles to the 1949 Geneva Conventions and of 1977 Additional Protocol Il were to be
prosecuted.**?

Under the Statute, individuals responsible for committing the respective crimes referred to by it
were to be criminally liable.*** The jurisdiction of the Tribunal was to reach the Rwandan
citizens only, and was only exercisable within the territory of Rwanda.”®> As was in case of
ICTY, ICTR was also to exercise concurrent jurisdiction with domestic courts.**® The remainder
articles, too, have great resemblances with the corresponding ones of the Statute of ICTY.

Some referred to ICTR as an example of success. For instance, Associate Legal Officer in ICTY,
Stuart Beresford argues that “although it has essentially operated in the shadow of the
Yugoslavia Tribunal since its inception, the achievements the Tribunal has made in the pursuit of

“® Ibid.
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international justice has enabled it to take its own place in the chronicles of the development of
international humanitarian law.” He attributes this success to the support provided by the
international community to the Tribunal.*’

However, the dissenting opinions take several points into consideration. First of all, the Tribunal
IS not a real success, as it was in fact the Government of Rwanda who demanded its
establishment.**® However, as the negotiations over the terms of the Tribunal proceeded, the
disparities between the Government’s expectations and the Council’s intentions became
apparent. The Rwandan Government favored an institution with a broadly defined jurisdiction,
while the one established had a very narrow one in terms of both the prosecutable crimes and the
territory where the Tribunal was able to exercise its jurisdiction as well as the scope of penalties
to be imposed upon the criminals. For instance, the Rwandan Government wanted the death
penalty to be included in the imposable penalties, while the Council opposed to it.**°

Conclusion

There are a lot of things that one could infer from the evolution of international criminal law
which was surveyed above. However, the following are meant to be the highlights only, and of
course not representative and reflective of the whole picture.

1- The study of the history of international criminal law clearly demonstrates that the
international community, with its all components, including nation-states, involved, has
always shown interest towards establishing concrete and strong institutions and
mechanisms for the purpose of ensuring the prosecution and punishment of the criminals
responsible for the commission of crimes that are deemed international ones under
international law in general, and particularly creating a permanent international penal
tribunal with universal jurisdiction to address the question of preventing the commission
of the crimes in the aforesaid kind, and in cases of their commission, of punishing the
perpetrators.

Moreover, this interest is not peculiar to the twentieth century only, where the
commission of such international crimes as genocide, crimes against humanity and war
crimes has been widespread and more influential and damaging than ever. In fact, it is
almost as old as the human being itself, though the evidence available at hand permits us
to trace this interest back to only several centuries ago.
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Yet even the limited search facilities and capabilities are indicative enough of the fact
that the idea, and even desire, to maintain an international order where justice is achieved
through holding the those individuals committing the worst crimes responsible for their
acts, and bringing them before an impartial international penal body has always been
existent.

However, it should be noted that while one could easily prove the perpetual existence of
the aforesaid interest, it is also true that the most substantial and concrete attempts
towards the transformation of the interest into solid measures have been made after
serious global events that affected the international community as a whole. Needless to
say, the world wars are exemplary in this regard.

Although there are a lot of examples that could be cited as proofs for the above argument,
several ones are noteworthy. The Hagenbach case, referred to by some as the first
international trial, is surely the first one. The commission of atrocities that deeply
wounded the conscious of the international society led to an outcry even as early as
fifteenth century, when wars, and of course deaths associated with those wars, were seen
inevitable.

The second one is the first proposal for a permanent international criminal court by
Gustave Moynier. Even though previously he was not in favor of such an institution, the
horrifying outcome of the Franco-Prussian War changed his mind. Although it is not
possible to speculate that he would not have advanced this proposal in the absence of
such a concrete reason, it is very likely that he was affected by it.

The end of WWI saw a much more intense and solid interest towards the creation of an
international penal institution for the purpose of prosecuting the persons responsible for
the commission of crimes during the war. The absence of such an institution was strongly
felt, and a promising enthusiasm emerged soon after the end of the war.

Likewise, WWII was preceded by serious attempts made to prevent future commission of
the crimes similar to those committed during the war. This time those attempts resulted in
such more visible and concrete outcomes as Nuremberg Trials, and the adoption of the
principles set out during those trials by the UN as a guide for future references.

However, the revival of the interest by the international community towards the
establishment of an international criminal tribunal following the global wars has never
been sufficient to achieve satisfactory results. Despite the enthusiasms and numerous
attempts made in this context, once the horrifying impact of the war lost its strength,
those attempts and enthusiasm were immediately replaced with reluctance and ignorance.

Moynier’s proposal was never seriously taken into consideration and it has over the time
become a courageous and yet unfruitful attempt that is today referred to by the students
of international criminal law with respect and admiration. As a consequence, it took its
place in the history only as the first proposal for an international criminal court.



The attempts to prosecute, try and probably punish the perpetrators of the international
crimes committed during WWI have also failed in that the prosecutions had never taken
place. Even though the establishment of an international tribunal was envisaged even
during the war, those individuals responsible for such crimes have for the most part gone
unpunished. The excitement and determination prevalent during the war to achieve
justice has lost its impact, and soon after the healing of the wounds caused by the war
was left to the slow passage of time.

With some exceptions, the immediate aftermath of WWII witnessed almost the same
developments. While the war was still being fought, voices from Great Britain, France
and the United States stated a determination to punish the perpetrators of the crimes
committed during the war. They were promising in that the determination involved was
indicative that this time the perpetrators would not have gone unpunished. However, a
few of those perpetrators were brought before competent tribunals. What is more, a few
of those brought to the justice were in fact found guilty of war crimes and other forms of
international crimes.

The reluctance of international community and the lack of will to address the commission
of such serious crimes as genocide and war crimes led to the reiteration of the past
atrocities. It is interesting to note that while there has been substantial progress in many
fields, the situation concerning the civil casualties during wars has not been improved
significantly. Even though the international political order has over the time remarkably
enhanced, it became apparent that this order was unable to prevent the occurrences of
large scale atrocities. Genocides, campaigns for killings have been witnessed even as late
as 1990s.

However, this time the major means for the commission of atrocities were not the inter-
state wars. While previous large scale atrocities had been committed during war times,
since the end of WWII the internal conflicts as well as repressive regimes have been the
major sources of Killings and other forms of violations.

As the cases of Chile, Cambodia and Argentina demonstrate, the repressive governments
could easily be brutal to even their own subjects on the grounds of political opposition. It
should be noted that the brutalities committed by those governments against their own
nationals occurred despite the existence of numerous international legal documents
imposing obligations with regard to the protection of their own subjects upon the States.
However, in the absence of an effective enforcement mechanism, those instruments have
proven to be useless in those cases.

Exactly the same could be said for the genocidal campaigns initiated almost
simultaneously in Former Yugoslavia and Rwanda. In those cases too the victimized
groups were affected by internal conflicts.

Upon the examination of evolution of international criminal law and individual criminal
responsibility, the question of why there has always been reluctance to address the
commission of large scale atrocities, even in the presence of a strong desire and interest



towards the creation of an international mechanism for this purpose, becomes relevant
and even necessary. Even though that might seem to be a contradiction, in fact there is a
simple and clear explanation for that. States have always been more concerned about the
preservation of their sovereign positions in world politics than the engagement in such
international problems as commissions of genocides and war crimes.

As the above survey demonstrates, in countless occasions States have shown that they
were interested in the prosecution and punishment of those individuals responsible for the
commission of international crimes only to the extent that the engagement would not
negatively affect their prerogatives as a sovereign unit.

Thus, it is evident that sovereignty has been the key concept in understanding the
ineptness and sometimes indifference of the States in addressing the question of
international criminal jurisdiction. Especially the objections raised by the representatives
of States during the deliberations in the UN against the proposals for the maintenance of
an international legal order equipped with universal jurisdiction in prosecuting and
punishing the perpetrators of the worst crimes are noteworthy in this regard.

It is obvious that States have regarded an institution vested with the authority to prosecute
and punish the individuals regardless of their nationality or the territory they are
apprehended in as a threat and intrusion to the international order based on the mutual
recognition of territorial sovereignty. They have been especially keen in the particular
case of individual criminal responsibility, as it was seen as the States” domain. In other
words, while States have tended to act flexibly in some other matters, they wanted the
question of prosecuting the criminals to remain at their sole discretion.

However, it should also be noted that despite the resistance of the states to the
establishment of an effective system of international criminal jurisdiction on the grounds
that such an attempt would substantially damage the nation-state’s dominant position in
world politics, numerous successes have been achieved. In other words, although states
could have managed to retain their sovereign positions, at least to some extent, they had
to make concessions in response to the demands voiced by the large masses of
international community.

Therefore, the progress that has been made over centuries cannot be overlooked for that
the permanent international criminal court is for some part the culmination of that
progress. The attempts made in late nineteenth century served as a basis for the later
ones. The accrued experience during this time should have contributed to the idea of
creating an international penal tribunal raised in the immediate aftermath of WWI for the
purpose of addressing the massacres directed against the civilians during the war. It could
be argued that in the absence of previously codified legal documents and adopted
principles, such an idea could not even have been voiced. The same could be said for the
developments after the end of WWII. The experience of Nuremberg and Tokyo Trials
borrowed a great deal from the past; and in this vein, one could easily find numerous
references made in the Nuremberg process as a whole to the previously adopted
principles and documents.



Likewise, one could not underestimate the significance of Nuremberg Trials despite
many deficiencies associated with it. Even though they have remained forgotten for
almost five decades, they have been the point of departure in addressing the genocides
and other international crimes perpetrated in Rwanda and Former Yugoslavia.

However, given that nation-states have consistently demonstrated strong attachment to
the notion of national sovereignty and principle of non-intervention to internal matters of
other sovereign states in the venues where the question of a universal criminal
jurisdiction has been deliberated, it is not possible to attribute the above incremental
development and partial achievement to sovereignty-based international order. Rather,
the insistence and patience of civil society actors is a better explanation for the gains of
international society with regard to the evolution of international criminal law and
individual criminal accountability.

The involvement of private actors, ranging from outstanding individuals with no
organizational attachments to internationally recognized non-governmental organizations,
in the processes where the instruments of international criminal law have been codified is
indicative of the influence of civil society sector on the development of a more
individual-oriented order. The contributions and inputs made by various civil society
organizations to the all stages of treaty-making relevant to international criminal law,
including preparation, drafting, revision and codification, are therefore what we should
regard the determinative if not the sole factors in the creation of what could be called a
partially successful system of international criminal jurisdiction.

Once more, it should be recalled that the first proposal for an international criminal court
was made by an individual, Gustave Moynier of Red Cross. The Hague Conventions of
1899 and 1907, the predecessors of modern international humanitarian law, were
attended by hundreds of civil society organizations. Raphael Lemkin is today still being
remembered and respected for his tireless efforts pertinent to the coinage of the term
genocide and the recognition of the crime of genocide as a punishable act under
international law. There are a lot more examples that could be mentioned in this regard.
However, a last one might be sufficient: without Bassiouni’s perseverance and attempts
that he made in his individual capacity despite consistent obstruction in forms of
bureaucratic and financial obstacles created by the UN, and that resulted in a huge
collection of evidence substantiating the commission of international crimes in Former
Yugoslavia, it is not possible to say that the success in the experience of ICTY could
have been achieved.

However, notwithstanding the extensive involvement of civil society actors in the
processes where the issue of universal criminal jurisdiction has been debated, their
influence has been proven to be limited. This is reflected in the failure of creating a
permanent international penal institution to be vested with the power to prosecute the
individuals responsible for committing the worst crimes regardless of their nationality
and the venue they have been apprehended. Due to the limited influence and pressure
exerted by the “outside’ actors, nation-states, for the most part, have been able to shape
the outcome in accordance with their own positions and agendas.



Of course, the above argument does not mean a denial of the significant contribution of
civil society. However, the point that needs to be underlined is that the success achieved
has often not been in proportion to the level of participation of civil society actors in the
deliberations. They have had limited access to the treaty-making processes, relatively
little influence of delegations of nation-states, and most importantly, many times their
recommendations have easily been turned down, sometimes with no explanation.

The best explanation for the limited influence described above is the uncoordinated
efforts led by various civil society actors. They have often failed to agree on a commonly
acceptable agenda, and thus created a joint platform for coming together and develop
coordinated efforts that could have an impact of the behaviors of states’ delegates.

The historical survey above demonstrates that the question of international criminal
jurisdiction has been dealt with differing approaches by different actors and institutions at
different stages. While the matter has been discussed in multilateral conferences at the
beginning, at the later stages such intergovernmental organizations as the League of
Nations and the UN have been included in the process. Although the method of
multilateral conferences too has been used, the UN has been the primary actor and venue
in discussing and addressing the issue since its creation.

The creation of the UN has been a facilitating factor in the development of a more
comprehensive international criminal law, since in the previous ‘system’, gathering the
States together had proven to be difficult. In order to discuss an issue relevant to
international criminal jurisdiction, a lengthy and painstaking procedure had to be
followed. Therefore, for the most time, the States had needed to be convinced, often by
civil society actors.

However, since its creation, the UN has been the primary venue for the discussions
pertinent to the matter. Over the time, a pattern has been formed with regard to the
engagement in any current issue relevant to the international criminal accountability. The
pattern is in general terms as follows:

First, the issue is taken up by the UN General Assembly. It usually decides to appoint a
special committee charged to further review and study the matter, and then submit a
report summarizing its work and recommendations to the Assembly. The Assembly then
also includes the Secretary-General in the process. The matter is discussed in a session by
the Assembly, where it considers the recommendations contained in the report submitted
by the special committee. The representatives of governments recommend revisions to
the proposal concerned. Then, if an agreement is reached, the proposal comes into reality.

In more serious situations that need to be urgently addressed, the Security Council
usually takes the lead, acting in accordance with its mandate to maintain peace and
security in the world. In such situations, the initiative is almost entirely left to the
Council, and such secondary actors as the special committees, the General Assembly, the
Secretary-General and even the States other than those having permanent seats in the
Council assume the role of assisting the Council in its work.



10- However, while such UN organs acting relatively free of political considerations as the
ILC have tended to be progressive with regard to the question of international criminal
jurisdiction, other ones, especially the UN Security Council has often prioritized the
political consequences rather than achievement of justice when addressing the issue at
hand. In other words, the Council’s involvement in particular international problems
consisting of an international criminal law component has in general been politically
motivated.

Despite that the commission of genocides was plain and evident in the cases of Rwanda
and Former Yugoslavia, the Council has adopted an evasive approach in dealing with the
situations. It seems that in both cases political considerations have been prevalent in the
UN Security Council’s actions. For the permanent members, the political stability in the
regions where those incidents had occurred was more important than the pursuit of
justice.

Similarly, the ILC has in general made proposals concerning particular subjects of
international criminal law where it set out relatively advanced principles. However, when
those proposals have been considered in the relevant organs where national interests’
influence was clear and evident, those proposals have either been turned down, or
significantly altered so that the novel arrangements contained therein have lost their
power and probable impact.



