IAALS:
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JACKIE MCDERMOTT ‘ LEGAL SYSTEM REFORM

The civil justice system is in need of re-
form. Procedural rules are outdated and
do not reflect modern technology, and
the public has grown cynical of increas-
ingly politicized judicial selection sys-
tems. Monetary concerns too often gov-
ern individuals’ decisions to try or settle a
case, and today’s ailing economy has only
exaggerated the magnitude of the system’s

shortcomings as budget cuts force courts

to downsize despite the influx of recession-
related cases.

An organization at the University of
Denver is dedicated to improving this system:
the Institute for the Advancement of the
American Legal System (IAALS).

TAALS strives to create a more effective,
efficient and user-friendly civil justice sys-
tem by first reaching a true understanding of

its problems. A testament to its leadership,

IAALS Executive Director Rebecca Love Kourlis
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Rebecca Love Koutlis, a former Colorado
Supreme Court justice, received the Amet-
ican Bar Association’s (ABA’s) Robert B.
Yegge Award for Outstanding Contribu-
tion in the Field of Judicial Administration
after serving just three years as IAALS ex-
ecutive director.

The award is bestowed annually on an
individual who emulates the contributions
of the late Robert Yegge, dean of DU
College of Law from 1965-1977 and act-
ing dean in 1997 and 1998. Koutlis is the
first-ever recipient. She was nominated by
W Terry Ruckriegle, chief judge of the 5th
Judicial District in Colorado, who attended
DU Law with Yegge.

“I have known [Kourlis] since she
became a judge of the trial court, and we
continued that relationship, both person-
ally and professionally, while she was on
the Supreme Court and at the Institute. I
was immediately impressed with her level
of commitment, energy and intellect— as
a judge and as a participant in the judicial
system,” Ruckriegle says.

Kourlis describes the award as “an
enormous honor, both because it comes
from the ABA and because it is an award
for judicial administration, which is obvi-
ously what IAALS tries to do: improve the
administration of justice.”

On a personal note, Yegge was a close
friend to Kourlis and her family, which makes the award
even more meaningful.

The Institute was founded at DU in January 2006
by the University’s Chancellor Emeritus Dan Ritchie,
Colorado attorney John Moye and U.S. District Court
Judge Richard Matsch. Diane G. Wallach, co-trustee of
the Gates Frontiers Fund, provided the Institute with
the seed money necessary for its opening,

“Becky actually approached my father about the

“WE
WERE
BETTING
ON PEOPLE
AND
BETTING
ON A
CONCEPT.
[T WAS AN
ENTREPRE-
NEURIAL
GAMBLE,
AND |
THINK IT
IS PAYING
OFFE.”

- Diane G. Wallach, IAALS board
member and Gates Frontiers Fund
co-trustee

Institute prior to his death,”explains
Wallach. She described what she
wanted to accomplish, and he thought
it was a wonderful idea. He knew the
inefficiencies of the legal system, and
he thought if we could move the
needle and make some changes, it
would be quite an accomplishment.

“He asked me to get the facts and
evaluate the Institute’s budget and
needs. I have known Becky most of
my life. What she was trying to do was
not part of my career path, but I came
away just as excited as my dad was. 1
said, ‘Let’s take a leap of faith here” We
were betting on people and betting on
a concept. It was an entrepreneurial
gamble, and I think it is paying off.”

Wallach, who attended Stan-
ford with Koutlis, also serves on
the Institutes board of advisors. With
myriad worthwhile causes available
to her, it is telling that she has cho-
sen to invest time and money in IAALS.
Wiallach, her father and co-trustee
John S. Gates believed it was imperative
that the organization was initially fund-
ed by a “nonbiased set of supporters ...
with no agenda of their own other
than improving the quality and effec-
tiveness of the civil justice system for
its users.”

The connection between IAALS and DU is more
than geographic, as Kourlis, also one of the Institute’s
founding members, explains. “When we first came
up with the idea that this was something that had to
be done, our immediate thought was to associate with
DU,” she says. “We rely on legal and empirical research
for identifying problems and solutions, so the academic
connection is intrinsic.”

Of course, unlike a purely academic institution,
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TAALS takes its analysis a step further,
as Wallach explains. “The key is to de-
liver innovative and justifiable sugges-
tions for change, and to ensure [IAALS]
doesn’t become an ivory tower that does
research and then puts it on the shelf. I
want that research to be put to use in a
way that can be replicated and fairly eval-
uated in the real world, and I believe the
board feels the same way.”

Koutlis is employed by the board of
trustees of the university, and her work
is overseen by an executive committee
consisting of DU affiliates, including
Chancellor Robert Coombe. IAALS
benefits from DU’ resources, but the
relationship is symbiotic, according to
former law Dean José R. (Beto) Juarez.
“We have faculty at the school who have
worked there on many projects and law
students who have worked as interns
and then been hired after graduation. So
it has afforded the university many op-
portunities. It is a marvelous resource
for the nation and DU,” he says.

DU and TAALS share a commitment
to serving the public good; they hope to
continue to foster a working partnership
and leverage each other’s resources even
more effectively in the future.

“Everyone knows there are prob-
lems with our justice system, but like the

weather, everyone complains aboutit, but

“WE ARE
WORKING
TO IMPROVE
THE SYSTEM
FOR EVERY-
ONE, AND
THAT'S
A MISSION
THAT
CROSSES
POLITICAL,
CULTURAL
AND SOCIAL
LINES.

-Dallas Jamison, IAALS director of

a mission that crosses political, cultural
and social lines. It’s a big tent.”

One of the Institute’s most ambi-
tious projects to date is the 21st Cen-
tury Rules Initiative (TCRI), aimed at
modernizing the Federal Rules of Civil
Procedure, which were established in
1938. TCRI was created from a desire
to reform the discovery process, which
has become increasingly time-consum-
ing and expensive since the rules were
structured at a time before the informa-
tion explosion.

“Today nearly all information is
electronic, which means that virtu-
ally all evidence is, too. We have seen
the search for the smoking gun—that
piece of evidence that might make or
break a case—become an all-consuming
chase, costing millions of dollars and
countless man-hours because of the
unprecedented volume of information
involved,” says Jamison.

As part of the TCRI effort, IAALS
collaborated with the prestigious Amer-
ican College of Trial Lawyers (ACTL),
which created a task force, chaired by
ACTL Fellow Paul Saunders, partner
at the law firm of Cravath, Swaine &
Moore LLP, to examine the discovery
process. Their joint research confirmed
that the system was expensive, daunt-

ing and uniquely American—no other

marketing and communications

no one does anything,” observes Juarez,

who commends the Institute’s proactiv-

ity as well as its diverse staff, which reflects views from
varying political and professional backgrounds.

“It’s really wonderful to be a part of an organiza-
tion that is committed to being nonpartisan and non-
ideological,” explains Dallas Jamison, the Institute’s
director of marketing and communications. “We are

working to improve the system for everyone, and that’s
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country in the world has anything like

it. Phase one of the initiative included

a survey of 3,800 members of the ACTL. The prevail-

ing sentiment of the responses was not shocking, but

the quantity of responders and the magnitude of their
concern surprised Koutlis.

“The survey disclosed what I thought it would dis-

close, but more loudly,” she says. “I had anticipated that

the Fellows of the College would say the system was too



expensive and discovery was used as a weapon rather than

a truth-seeking tool. But I was surprised by the numbers.
Over 80 percent agreed that deserving cases ate not being
brought because they fail cost/benefit tests.”
William Usher Norwood, senior partner at the
firm of Pope, McGlamry, Kilpatrick, Morrison &
Norwood, LLP, ACTL fellow and IAALS board
member, describes the survey results as a quantifi-
able means of reiterating what he already knew to
be true. “When we got the overwhelming response

from the survey, it wasn’t a great surprise, but it did

give us some empirical data that we were not alone in
our beliefs. The most experienced lawyers in the coun-
try thought the civil justice system, if not broken, cet-
tainly is in need of serious repair.”

The Federal Rules of Civil Procedure have been re-
formed in the past, but in some cases, the amendments
acted more like a Band-Aid—a temporary fix that did
not address the root of the ailment. The task force
wanted to achieve true reform and worked with IAALS
to study and analyze the survey’s results.

“We decided eatly on that we would get bogged
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down if we tried to draft a new set of procedural rules
as the process for amending existing rules is cumber-
some,” explains Saunders. “We decided to pretend that
we had a clean piece of paper and tried to reach an
agreement on basic principles that should be applied by
the people who are charged with writing the rules.”

Much like the staff and board of the IAALS itself,
the principles’ creators intentionally were drawn from
an array of political backgrounds, geographic locations
and areas of the system—judges, plaintiff and defense
lawyers. “If any one of us were to sit down and write
it alone, it would have been counterproductive. Any
attempt to change the rules needed to be a product of
compromise,” Saunders says.

The agreed-upon 29 principles were published in
a joint report by the task force and IAALS last March.
Since its release, the report has generated widespread
attention from the media and thought leaders in the le-
gal, judicial and policy communities. A number of states
have also begun to evaluate implementation of many of
the reforms outlined in the report.

Interest in turning reform recommendations into
action also extends to another IAALS core issue —
performance evaluations for judges. The Institute has
published three reports that not only make the case
for establishing performance evaluation programs
nationwide, but provide the blueprint for creating
them. Chief Justice John T. Broderick Jr. has already
applied some of the reports’ recommendations to the
New Hampshire Supreme Court. “I was talking to
TAALS about the area of judicial performance evalua-
tion — what we had already been doing in New Hamp-
shire and if we might not start to change our policies to
better reflect the new demands on the institutions. They
were out on that point before I got there,” he explains.

In the last year or so New Hampshire has asked
to evaluate individual judges as well as the
courts. Broderick describes these results as invaluable
and hopes these
“report cards” can
be made public be-

cause he fears that

if change isn’t made soon, more and more people will
be alienated from the civil justice system. IAALS shares
this concern and is dedicated to creating a more trans-
patent system.

The public is cynical. Judges seem elusive —robed
rulersof justiceperched onpedestals. The Institute is
dedicated to altering this perception by increasing
transparency and accountability and educating the
public about how states select their judges. IAALS
supports a merit-based selection system as a means
of diminishing occurrences in which money or
politics may influence the process. In Colorado, the
governor appoints judges after a bipartisan nomi-
nating committee makes recommendations. In
subsequent elections, the public decides whether
or not the judge stays on the bench; judges never
compete against each other.

In some states, though, judges are elected in a man-
ner similar to politicians. These judicial elections have
been defined by unprecedented campaign spending,
and third-party interests have played an increasing role
indeterminingelection outcomes. A judge’s roleis
contingent on impartiality. If a judge is influenced
by campaign donations, the foundation of the system
is jeopardized. IAALS hopes that merit selection of
judges, coupled with judicial performance evaluation
programs, can both secure the highest quality judges
and help restore public faith.

The Robert B. Yegge Award not only recog-
nizes Kourlis’ personal strengths, but the great work
of her organization. “[The award] is a recognition of
the Institute’s mission and accomplishments to date,
a recognition of our aspirations to really rework the
justice system in a way that serves the user and re-
builds public confidence,” she explains.

Kourlis urged DU alumni to join the dialogue
with the acknowledgment that the task of transform-
ing America’s civil justice system is a daunting one:
“In order to restore the dream of a system that is fair,
efficient and affordable for all Americans, we must
pull together. If we do, I am certain that we can
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make that dream a reality in our lifetimes.” 79¢
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IMPROVE THE CIVIL JUSTICE SYSTEM, VISIT WWW.DU.EDU/LEGALINSTITUTE.






