VOLUME II, SECTION IV.
CONTEMPORARY FEDERAL LEGISLATIVE & REGULATORY
REQUIREMENTS FOR METROPOLITAN TRANSPORTATION PLANNING

INTRODUCTION

As noted in the preceding section relating to the chronology of federal legislation,
federally funded transportation projects within a metropolitan planning boundary must be
included on a long-range transportation plan and TIP developed and approved by an
MPO. The plan and TIP must be fiscally constrained, subject to alocally adopted public
involvement procedure and, in non-attainment areas, conform with the State Air Quality
Implementation Plan. The TIP must also be approved by the Governor; and once
approved by theElGovernor, becomes part of the Statewide Transportation Improvement
Program [STIP].

In this section, we review both federal statutory requirements promulgated by
Congress, and federal regulatory requirements promulgated thereunder by the relevant
administrative agencies. (At this writing, the relevant regulations are those promulgated
pursuant to ISTEA; FHWA/FTA have not yet updated those regulations to address TEA-
21) Therefore, there is a large measure of incongruity between the statutory and
regulatory provisions at this writing.

MPO BOUNDARIES, STRUCTURE & DESIGNATION: STATUTORY
REQUIREMENTS

An MPO is designated for each urbanized area with a population of more than 50,000
people, by an agreement between the Governor of the state and the local government
officias that together represent at least 75 percent of the affected population (including
the central city). Such agreement must be in accordance with procedures established by
applicabﬁ state or local law.© The MPO’s policy board must consist of local elﬁ:ted
officias,” officias of public transportation agencies, and appropriﬁte state officials.” A
designation of an MPO will remain in effect until it is redesignated.

An MPO may be redesignated by agreement between the Governor and units of local
government Elat represent at least 75 percent of the affected population (including the
central city).” MPOs may also be redesignated when requested by a unit(s) of local

123 U.S.C. §§ 134, 135; 23 CFR Part 51.

223 U.S.C. §134 (b)(1); 49 U.S.C. § 5303 (c)(1).

3Where a city council member has been appointed to an MPO board, that council member may be removed
from the board upon refusal to vote in accordance with the council’ swishes. Thisremoval does not violate
a First Amendment freedom of expression because the council member was appointed to represent the
council. Capacity as an elected official is not compromised by removal from the MPO board. Rash-
Aldrich v. Ramirez, 96 F3d 117 (5™ Cir. 1996).

#23U.S.C. § (b)(2); 49 U.S.C. § 5303 (¢)(2).

23 U.S.C. § 134 (b)(4); 49 U.S.C. § 5303 (c)(4), (c)(5)(D).

23 U.S.C. § 134 (b)(5)(A); 49 U.S.C. § 5303 (5)(A).

Vol. Il, Sec. 1V, p. 1 of 20



government representing at least 25 percent of the affected population in any urban area
(1) whose population is more than 5,000,000 but less than 10,000,000, or (2) which is an
extreme nonattainment area for ozone or carbon monoxide as defined under the Clean Air
Act, provided there is agreement between the Goyernor and local government
representing at least 75 percent of the affected populatior=” More than one MPO may be
designated within a metropolitan planning area when the Governor and the existing MPO
determine t@at the size and complexity of the existing area make a single MPO

appropriate.

Where a public agency with multimodal transportation responsibilities was operating
under state law at the time 23 U.S.C. § 134 was enacted, such agency may continue its
statutory duties. These duties may include developing plans and programs, developing
long-range capita plans, coordiﬁati on of transit services and projects and other activities
with which it has been charged.

An MPO may not impose legal requirements on any transportation facility, provider,
or projects not eligible under Title 23 or chapter 53 of title 49 of the U.S. Code.

MPO BOUNDARIES, STRUCTURE & DESIGNATION: REGULATORY
REQUIREMENTS

Federal regulations provide that designations of MPOs made after 1991 shall be
pursuant to agreement by the Governor(s) and the local governments representing 75% of
the affected metropolitan population (including the central city), and in accordance with
procedures established by state or local law. To the extent possible, only one MPO
should be designated for each UZA [census-defined urbanized area] or group of
contiguous UZAs. More than one MPO can be established only if the Governor(s)
conclude that the size and complexity of the UZA makes designation of more than one
appropriate.™ (TEA-21 changed the statutory basis of this provision adding the existing
MPO to this determination.) To the extent possible, the MPO should be designated under
state legidation or interstate compact, and be authorized to carry out metropolitan
planning.™ A new MPO may be designated to replace an existing MPO only upon
agreement by the Governor and affected local governments representing 75% of_the
metropolitan population, including the local government representing the central city.

Federal regulations require that the MPO policy body must include within its voting
members local elected officials, officials of agencies that administer or operate ﬁdor
modes of transport (e.g., transit operators, airports, rail operators) and state officials.

723 U.S.C. § 134 (b)(5)(B); 49 U.S.C. § 5303 (5)(B).
823 U.S.C. § 134 (b)(6); 49 U.S.C. § 5303 (c)(3).
923 U.S.C. § 134 (b)(3); 49 U.S.C. § 5303 (c)(6).
023 U.S.C. §134 (m).

' 23 CFR § 450.306(a).

1223 CFR § 450.306(c).

1323 CFR § 450.306(d).

1423 CFR § 450.306(1).
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Boundaries of an MPO are determined by agreement between the MPO and the
Governor, but must encompass at least the existing urbanized area and the contiguous
area expected to become urbanized within a 20-year forecast period. The area may
encompass the ertt:slfe, or consolidated, metropolitan statistica area as defined by the
Bureau of Census.

When an urbanized area is in nonattainment for ozone or carbon monoxide, as
defined by the Clean Air Act, the boundaries of the MPQ.in existence as of the date of the
enactment of 23 U.S.C. § 134 are ordinarily retained™™ The area may, however, be
adj ust% by agreement of the Governor and the affected MPO in the method described
above.™" If an urbanized area is designated as a nonattainment area for ozone or carbon
monoxide after the enactment of 23 U.S.C_8 134, the boundaries will be established as
they would under a new MPO designation.

If more than one MPO has authority within a metropolitan area for an area that is
designated as a nonattainment area for ozone or carbon monoxide under the Clean Air
Act, each MP%'must consult with the other MPO and the state when coordinating plans
and programs.™ If a specific project is located within the boundaries of more than one
MPO, again, all inv%}/ed MPOs must consult one another and must coordinate plans
regarding the project.

The scope of planning by an MPO may extend beyond its own boundaries. The
Governor and the MPOs areEfncouraged to coordinate planning within the entire
metropolitan area and the State™= Congress authorizes cooperation between any number
of states to enter into agreements or compacts and to establish agenciesEErP the
advancement of mutual support and assistance in carrying out transportation plans.

Federal regulations provide that MPO boundaries shall, a& minimum, include the
UZA(s) and contiguous geographic area(s) likely to become urbanized within the 20-year
forecast period covered by the transportation plan. Before determining the MPO's
boundaries, the planning areas in use for al transport modes shall be reviewed, and
adjustments made to foster an effective planning process that assures intermodal
connectivity, reduceEEI modal disadvantages, and promotes efficient transportation
investment strategies.™ The boundaries selected need not be approved by the FHWA or
FTA.

1523 U.S.C. § 134 (c)(1)(2); 49 U.S.C. § 5303 (d)(2).

1623 U.S.C. § 134 (c)(3); 49 U.S.C. § 5303 (d)(3),

723 U.S.C. § 134 (b)(5), (c)(3); 49 U.S.C. § 5303 ()(5), (d)(3).

823 U.S.C. § 134 (b)(1), (c)(2), (c)(4); 49 U.S.C. § 5303 (d)(4).

1923 U.S.C. § 134 (e)(1); 49 U.S.C. § 5303 (€)(3).

223 U.S.C. § 134 (€)(2); 49 U.S.C. § 5303 (e)(5).

2 23 U.S.C. § 134 (d)(1); 49 U.S.C. § 5303 (€)(1).

#223U.S.C. § 134 (d)(2); 49 U.S.C. § 5303 (€)(2). One example of such interstate planning is the Tahoe
Regional Planning Compact.

%23 CFR § 450.308(c).
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For geographic areas designated as nonattainment or maintenance areas under the
Clean Air Act Amendments of 1990, the MPO boundaries shall include at least the
boundaries of the nonattainment or maintenance , unless a contrary agreement has
been reached between the MPO and the Governor™ Where the MPO boundaries do not
include the entire nonattainment or maintenance areas, there should be an agreement
between the MPO and the State department of transportation, the State air quality agency,
and affected local agencies describing the process for cooperative planning and analysis
of projects outside the metropolitan planning area (but within the nonattainment or
maintenance area), which indicates how the total transportation-related ﬁﬂssions will be
treated for purposes of determining conformity with EPA regulations= Proposals to
exclude a portion of the nonattainment or maintenance area from the planning area
boundary must be coordi natedéan{ith the FHWA, FTA, EPA and state air quality agency
before afinal decision is made.

COOPERATIVE PLANNING: STATUTORY REQUIREMENTS

The Secretary of Transportation is charged with encouraging MPOs to coordinate the
design and delivery of transportation services with all recipients of funding under Title 49
of the U.S. Code, governmental agencies, and non-profit organizations (and their
representatives) that receive governmental assistance from sources other than the DOT to
provide non-emergency transportation services for the MPOS metropolitan areas.

COOPERATIVE PLANNING: REGULATORY REQUIREMENTS

Federal regulations provide that the responsibilities for cooperatively carrying out
transportation planning should be clearly identified in a memor@dum of understanding
between the MPO and the state and public transit operators.™ In nonattainment or
maintenance areas wherﬁwe MPO is not designated as the air quality planning agency
under the Clean Air Act,” the MPO should have an agreement with the designated air
quality agency describing their respective roles in areas of air quality-related
transportation planning.™ ldeally, there should be one cooperative agreement containing
these understandings between the MPO, state, local transit, and air quality agencies.

Federal regulations provide that metropolitan transportation planning shall be carried
out by the MPO in cooperation with the state and the local transit operator, who shall
cooperatively determine their responsibilities in the planning process, the unified
planning work program, the transportation plan, and the transportation improvement
program. The development of the plan and the TIP must also be coordinated with other

2423 CFR § 450.308(a).

% 40 CFR Part 51.

%23 CFR § 450.310(f).
749 U.S.C. § 5303 (€)(4).
% 23 CFR § 450.310(a)(b).
% 42 U.S.C. § 7504.

%023 CFR § 450.310(c).

%1 23 CFR § 450.310(d).
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providers of transportation (e.g. airpogts, and rail freight operators)l.3 There must be a
proactive public involvement proc in this plan development and, in addition, the
MPO must involve traffic, ridesharing, parking, transportation safety and enforcement
agencies, commuter raill operators, toll authorities and, where appropriate, privaﬁ(zl
transportation providers, city officials, and environmental resource and permit agencies.
The state must alsa cooperatively participate in development of the metropolitan
transportation plan. The MPO is ultimately required to approve the resulting
metropolitan transportation plan and its periodic upd and the MPO and the Governor
must further approve the TIP and amendments thereto.

In nonattainment or maintenance areas, the MPO must coordinate development of
the transportatiorénlan with the SIP development process, and develop transportation
control measures.™™ The MPO@ay not approve a transportation plan or program which
does not conform with the SIP.

COMPREHENSIVE PLANNING: STATUTORY REQUIREMENTS

Federal funds may only be used to support balanced and comprehensive
transportation plannié? that considers the relationships among land use and all
transportation modes.™ The content of the plans and programs for each metropolitan area
must provide for the development, integration, and management of al forms of
transportation, allowing the metropolitan transportation system to function as an integral
part of an interm%al transportation system serving the metropolitan area, the state, and
the United States.™ Development of plans and programs is to occur on a continuing,
cooperative, and comprehensive basis, tEaa degree dependent upon the complexity of the
transportation problems to be addressed.

During the planning process, an MPO must consider projects and strategies that serve

the following objectives:

» Support the economic vitality of the metropolitan area, especialy by enabling
global competitiveness, productivity, and efficiency;

* Increase the safety and security of the transportation system for motorized and
nonmotorized users;

* Increase the accessibility and mobility options available to people and for freight;

* Protect and enhance the environment, promote energy conservation, and improve
quality of life;

% 23 CFR § 450.312(a).

% 23 CFR § 450.316(b).

% 23 CFR § 450.316(b)(4)(5).

% 23 CFR § 450.312(h).

% 23 CFR § 450.312(b).

%723 CFR § 450.312(c).

% 23 CFR § 450.312(d); 40 CFR Part 51.

¥ 49 U.S.C. §5303 (h).

4023 U.S.C. §8 134 (a)(3), 217 (g)(1); 49 U.S.C. § 5303 (a)(2).

123 U.S.C. § 134 (a)(4); 42 U.S.C. § 7504; 49 U.S.C. § 5303 (a)(3).
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» Enhance the integration and connectivity of the transportation system, across and
between modes, for people and freight;

» Promote efficient system management and operation; and

» Emphasize the preservation of the existing transportation system

Failure to consider these factors, however, is not reviewable by any court in any
matter affecting ﬁansportatlon plan, a TIP, a project strategy, or the certification of the
planning process.

Both pedestrian and bicycle transportation are emphasized as alternatives to
transportation by automobile and MPOs are required to give due consideration to these
aternate forms in creating comprehensive transportation plans. Where appropriate, such
plans and projects must include safety measures, such as contiguous %Jt&s for bicyclists
and pedestrians and audible traffic signs and signals at street crossings.

COMPREHENSIVE PLANNING: REGULATORY REQUIREMENTS

The following factors must be explicitly considered in al planning process products:

1. Preservation of existing transportation facilities and use of existing facilities more
efficiently;

2. Energy conservation;

3. The need to relieve congestion and prevent congestion from occurring;@

4. The effect of transportation policy deci&lons on land use and devel opment;

5. Transportation enhancement activities;

6. The effects of all transportation projects to be undertaken within the metropolitan
planning area;

7. International border crossings and access to ports, airports, intermodal transport

facilities, freight distribution routes, national parks, recreational areas, monuments,
historical sites, and military installations;

8. Connectivity of roads within the metropolitan planning area with those qutside it;

9. Transportation needs identified through the use of management systems;

10. Preservation of rights-of-way to meet future transportation needs;

11. Efficient movement of freight;

12. The use of life-cycle costs in the design and engineering of bridges, tunnels, and
pavement;

13. The over% socia, economic, energy and environmental effects of transportation
decisions;

14. Expansion, enhancement and increased use of transit services,

223 U.S.C. § 134 (f); 49 U.S.C. § 5303 (b); Transportation Equity Act for the 21% Century [TEA-21], Pub.
L. No. 105-178 (1998).

23 U.S.C. §217 (9)(1)(2).

“* To be considered are congestion management strategies which improve the mobility of people, and in
TMAS, a congestion management system that reduces travel demand.

* See 23 U.S.C. § 133.

*® See 23 U.S.C. § 303.

" See 23 U.S.C. § 109(h); 49 U.S.C. § 1610; 49 U.S.C. § 303; 42 U.S.C. § 7504(b).
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15. Security in transit systems; and

16. Recreational travel and tourism.@

TYPESOF PLANS: OVERVIEW

MPOs are charged with developing, or assisting in the development of, a number of
different transportation plans. These include the long-range plan, the TIP, the SIP, plans
foraTMA, TCMs, national corridor project plans, and other project plans. Planning does
not stop with the completion of a plan; periodic assessment and updating are required.

L ONG-RANGE TRANSPORTATION PLANS: STATUTORY REQUIREMENTS

Each MPO must prepare, and update periodically, as determined by the Secretary of
Transportation, @Iong-range plan for its metropolitan area, with a minimum 20-year
forecast period. The MPO nﬁjst consider the seven general planning objectives
described in the Overview above.™ Taking thﬁ objectives into account, the long-term
plan must, at a minimum, contain the following:

* ldentification of transportation facilities that function as an integrated
metropolitan transportation system, emphasizing those facilities that serve
important national and regiona transportation functions. (In formulating this
plan, the objectives listed in the following regulatory section must be observed as
they relate to a 20-year forecast period.)

A financia plan that shows how the long-range plan can be implemented,
indicates resources from public and private sources that are reasonably expected
to be made available to carry out the plan, and recommends additiona financing
strategies for needed projects and programs. The financial plan may include, for
illustrative purposes, additional projects that would be included in the adopted
Iong-ranggzlplan if reasonable additional resources beyond those identified were
available®™ The MPO and the Sge must cooperatively develop the estimated
funds available to support the plan.

o Assess capita investment and other measures necessary to (1) ensure the
preservation of the existing metropolitan transportation system, including
requirements for operational improvements, resurfacing, restoration, and
rehabilitation of existing and future maor roadways, and (2) ensure the operation,
maintenance, modernization, and rehabilitation of existing and future transit
facilities.

* Indicate, as appropriate, proposed transportation enhancement activities

%8 23 CFR § 450.316(a).

%23 U.S.C. §§ 134 (f), 135 (€); 49 U.S.C. § 5303 (b), (f)(2); Transportation Equity Act for the 21¥ Century
[TEA-21], Pub. L. No. 105-178 (1998).

%49 U.S.C. §5303 (f)(2);

1 23 U.S.C. § 134 (g)(2); 49 U.S.C. § 5303 ()(1).

2 A State or MPO will not be required to select any project from the illustrative list of projects should
additional resources become available. 23 U.S.C. § 134 (g)(6); 49 U.S.C. § 5303 (f)(6).

49 U.S.C. §5303 (f)(2).
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* ldentify transportation strategies necessary (1) to ensure preservation, including
requirements for management, operation, modernization, and rehabilitation, of the
existing and future transportation system; and (2) to use existing transportation
facilities most efficiently to relieve congestion, to efficiently serve the mobility
needs of peo&le and freight, and to enhance access within the metropolitan
planning area.

During the process of formulation and prior to approva of the long-range plan, each
MPO must provide all. interested parties and citizens with a reasonable opportunity to
comment on the plan.™ Each plan prepared by an MPO must be publi or otherwise
made available for public review and must be submitted to the Governor.

L ONG-RANGE TRANSPORTATION PLANS: REGULATORY
REQUIREMENTS

Federa regulations likewise require that the metropolitan transportation planning
process include a long-term transportation plan addressing at least a 20-year planning
horizon, including both short and long-range strategies for the development of an
integrated intermodal system which facilitates the efficient movement of goods and
people. The plan should be reviewed and updated at least triennially in nonattainment
areas, and every five years in attainment areas to confirm its validity and its consistency
with current and projected transportation and land use conditions and trends during the
forecast period. After an adequate opportunity for public official citizen involvement
in the development of the plan,”" it must be approved by the MPO.

The long-term plan must:

Identify projected demand;

Identify adopted congestion management strategies;
Identify pedestrian walkway and bicycle transportation facilities;E] o

Identify SOV projects that result from a congestion management system;

Assess capital investment and other measures necessary to preserve the existing
transportation system and make the most efficient use of existing transportation
facilities to relieve vehicular congestion and enhance the mobility of people and
goods;

agsrwDNE

23 U.S.C. § 134 (9)(2)(C); 49 U.S.C. § 5303 (f)(1)(C). In metropolitan areas that are nonattainment for
ozone or carbon monoxide under the Clean Air Act, the MPO must coordinate the devel opment of the long-
range transportation plan with the process for development of the transportation control measures of the SIP
(arequirement of the Clean Air Act). 23 U.S.C. § 134 (g)(3); 49 U.S.C. § 5303 (f)(3).

23 U.S.C. § 134 (g)(4); 49 U.S.C. § 5303 (f)(4).

%23 U.S.C. § 134 (g)(5); 49 U.S.C. § 5303 ()(5).

%23 CFR § 450.322(c).

%8 23 CFR § 450.322(a). In nonattainment and maintenance areas for transportation related pollutants, the
MPO, FWHA and FTA must make a Clean Air Act conformity determination of any new or revised plan.
23 CFR § 450.322(d); see 40 CFR Part 51.

* See 23 U.S.C. § 217(g).

% See 23 CFR Part 500.
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Identify proposed improvements in sufficient detail to develop cost esti mates;EI

7. Reflect a multimodal evaluation of the transportation, socioeconomic, and financial
impact of the overall plan;

8. ldentify the mgjor transportation investments for which analyses are not yet complete;

9. Reflect the area’ s comprehensive long-range land use pl %5,

10. Indicate proposed transportation enhancement activities;

11. Include a financial plan that demonstrates rE‘gnsi stency of the transportation plan with
available and projected sources of revenue.

o

TRANSPORTATION IMPROVEMENT PROGRAM: STATUTORY
REQUIREMENTS

All MPOs must develop, in cooperation with the State andlény affected public
transportation operator, a TIP for their designated metrppolitan area.™ The plan must be
consistent with the long-range transportation pl and incl ud&funding estimates
reasonably expected to be available to support TIP implementation.™ The TIP shall be
updated aréeast once every two years, and must be approved by both the MPO and the
Governor.”™ As with the long-term transportation plan, citizens and all intﬁed parties
must be afforded a reasonable opporturity to comment on the proposed TIP.

The TIP must include the followi ng&}./

e A priority list of proposed federaly supported projects, parts of projects, and
strategies to be carried out within each 3-year period after the initial adoption of
the TIP; and

* A financid plan that (1) demonstrates how the TIP can be implemented; (2)
indicates resources from public and private sources that are reasonably expected
to be available to carry out the program; (3) identifies innovative financing
techniques to finance projects, programs, and strategies; and (4) may include, for
illustrative purposes, additional projects that would be included in the approved
TIP if reasonable additional resources beyond those identified in the financial plan
were available.

Projects designated in the TIP include all projects and strategies within the area
proposed for funding under Chapter 1 of Title 23 and Chapter 53 of Title 49 of the U.S.

® In nonattainment and maintenance areas, additional requirements are imposed to assure conformity with
40 CFR Part 51.

62 See 23 U.S.C. § 101(a).

%323 CFR § 450.322(b).

6 23 U.S.C. §8§ 134 (h)(1)(A), 135 (f)(1)(B); 49 U.S.C. § 5304 (a)(1).

€23 U.S.C. § 134 (h)(3)(C); 49 U.S.C. § 5304 (c)(2)(A).

23 U.S.C. § 134 (h)(1)(C); 49 U.S.C. § 5304 (a)(2), (c)(2)(B).

6723 U.S.C. § 134 (h)(1)(D); 49 U.S.C. § 5304 (a)(1).

% 23 U.S.C. § 134 (h)(1)(B), (h)(4); 49 U.S.C. § 5304 (a)(1), (d).

“Interested parties’ include the following: citizens, affected public agencies, representatives of
transportation agency employees, private providers of transportation, and other interested parties.
23 U.S.C. § 134 (h)(2); 49 U.S.C. § 5304 (b).
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Code.m. Only tt’ﬁe projects for which full funding can reasonably be expected shall be
listed inthe TIP.

Selection of federally funded projects in metropolitan areas listed in the TIP shall be
carried out in cooperation with the MPO by the state, if funded under Title 23, or by ﬂﬁ
designated transit funding recipients, if funded under Title 49 of the U.S. Code.
Modification of the priority list may be made at any time=— A State or an MPO will not
be required to choose a project from the illustrative list should additional funds become
available, but if the State or MPO does wish tﬁ]add aproject from that list, approval must
be granted by the Secretary of Transportation.

Section 7506(c) of the Clean Air Act (as;amended, 1999) places additiona statutory
reguirements on the long-range plan and TIP~ in nonattainment areas for a pollutant, and
areas required to develop a maintenance planéa/ith respect to the specific pollutant for
which the area was designated nonattainment.~ An MPO may not apprqxlqe a project,
program, or plan that does not conform to an approved implementation plan.™ Similarl
a TIP may not be approved unless it provides for timely implementarégn of TCMs,
consistent with schedules included in the applicable implementation plan.

Conformity means adherence to an implementation plan’s purpose of eliminating or
reducing the severity and number of violations of the natiorﬂ ambient air quality
standards and achieving expeditious attainment of such standards.™ Conformity prohibits
activities from (1) causing or contributing to any new violation of any standard in any
area; (2) increasing the frequency or severity of any existing violation of any standard in
any area; or (3) delaying timely attainment of any ﬁndard or any required interim

emissions reductions or other milestonesjn any area™ Conformity findings are not
required for anumber of types of projects, ~ including traffic signal synchronization.

™ Individual projects may be funded under Chapter 2 of Title 23, however, if they are determined to be
regionally significant or if identified inthe TIP. 23 U.S.C. § 134 (h)(3)(A).

23 U.S.C. § 134 (h)(3)(D).

223 U.S.C. § 134 (h)(5)(A); 49 U.S.C. § 5304 (c)(1).

23 U.S.C. § 134 (h)(5)(B); 49 U.S.C. § 5304 (c)(3).

23 U.S.C. § 134 (h)(6); 49 U.S.C. § 5304 (c)(4).

42 U.S.C. § 7506(c).

® 42 U.S.C. § 7506(c)(5)(B); 40 C.F.R. § 93.101.

742 U.S.C. § 7506(c)(1); 40 C.F.R. § 93.102.

8 See 40 C.F.R. § 93.113 Criteria and procedures: Timely implementation of TCMs.

42 U.S.C. § 7506(c)(2)(B); 40 C.F.R. § 93.113.

8 42 U.S.C. § 7506(c)(1)(A).

8 42 U.S.C. § 7506(c)(1)(B).

8 See 40 C.F.R. § 93.126. Projectsare not exempt, however, if the MPO in consultation with other
agencies, the EPA, and the FHWA (if a highway project) or the FTA (if atransit project) concur that it has
potentially adverse emissions impacts for any reason. States and MPOs must ensure that exempt projects
do not interfere with TCM implementation.

%40 C.F.R. §93.128.
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Determipations of conformity are baﬁd upon the most recent planning
assumptions, and estimates of emissions,” which are based upon population,
employ@ent, travel and congestion estimates as determined by the MPO or other
agency.- No plan or TIP may be found in conformity or adopted by an MPO until afinal
determination has been made that emigi ons expected from implementation of such plans
are consistent with emissions budgets.

A transportation project may only be adopted or approved if that project comes from
a conforming plan or program, the design concept and scope of the project have not
changed significantly since the plan or program was adopted, and determination for the
program conformity was adequate to determine emissions.™ |f those conditions are not
met, a project may still be treated as conforming. To do this, it must be demonstrated that
emissions from the project, considered together with emissions projected for the
conforming transportation plans and programs within the nonattainment area, do not
cause those plans and programs to exceed emission re%lction projections and schedules
assigned to them in the applicable implementation plan.

The MPO must publish, or make otherwise publicly available, the TIP. Additionally,
the MPO must publish an annual listing of projects for which federal funds have been
obligated i&lthe preceding year. That list must be consistent with the categories identified
inthe TIP.

TRANSPORTATION IMPROVEMENT PROGRAM: REGULATORY
REQUIREMENTS

By virtue of federal regulation, in cooperation with the state and local transit
provider, the MPO must ﬁepare a transportation improvement plan [TIP] for the
metropolitan planning area.™ The TIP shall cover a period of at least three years™ and
must be updated at least every two years, and be approved by the MPO and the Governor.
Once approved by the MPO and the Governor, the TIP is included in the STIP without
modification, unless the TIP covers a nonattainment or maintenance area.  The MPO
cannot adopt the TIP unless it makes a conformity designation. TI‘@TI P becomes part of
the STIP only after a conformity finding by the FHWA and FTA.™ The frequency and
cycle of the TIP process must be compatible with the STIP development and approval
process. A copy of the TIP must be submitted to the FHWA and FTA, though neither

8 40 C.F.R. § 93.110 Criteria and procedures; Latest planning assumptions.

%40 CF.R.§93.111

% 42 U.S.C. § 7506(c)(1).

8 42 U.S.C. § 7506(c)(2)(A).

8 42 U.S.C. § 7506(c)(2)(C); 40 C.F.R. § 93.115(c).

8 42 U.S.C. § 7506(c)(2)(D); 40 C.F.R. § 93.115(b).

%23 U.S.C. § 134 (h)(7); 49 U.S.C. § 5304 (c)(5). Section 176(c) of the Clean Air Act places additional
statutory reguirements (regarding air quality conformity) on both the long-range plan and the TIP.
%1 23 CFR § 450.324(a).

%223 CFR § 450.324(d).

% 23 CFR § 450.328(a).
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federal agency need approve itl.E The FHWA and FTA must jointly find, however, that

the TIP is based on a continuing, comprehensive tranqoortati%g process carried out
cooperatively by the MPO, the state, and the local transit operator.™ In nonattainment or
maintenance areas, the FHWA and FTA, as well as the MPO, must also jointly conclude
that the TIP conforms with the adopted SIP and that priority has been gi to the timely
implementation of transportation control measures contained in the SIP™™ The process
for TIP preparation must provide a reasonable opportunity for public comment and, in
nonattainment TMAS, an opportunity for at least one formal public hearing. Both the
propoﬁ and final TIP must be published or otherwise made readily available to the
public.

The TIP must be financialy constrained by year, and include a financial plan that
specifies which projects can be implemented using available revenue, and which are to be
implemented using projected revenue sources. The State and local transit provider shall
cooperate with the MPO in developing the financial plan, and provide the MPO with
estimates of available state and federal funds. Only those projects for which construction
and operating funds whose availability can reasonably be anticipated can be included in
the TIP. For transit funding, the federal share may not exceed levels of funding
committed to the areain the first year of the TIP, and in subsequent yeagI may not exceed
funds committed or reasonably expected to be available to the area™ The TIP must
include the following:

1. All transportation projects or phases thereof within the metropolitan area proposed for
federal highway or transit funding;

2. Only projectsthat are consistent with the long-term transportation plan;

3. All regionally significant transportation projects for which FHWA or FTA approval is
required, whether or not federally funded;

4. In nonattainment and maintenance areas, all regionally significant transportation
projects not covered above; and

5. For each project above, sufficient descriptive material to identify the project or phase;
the estimated total cost; the amount of federal funds proposed to be obligated in each
year; the agency or agencies to be responsible for carrying it out; the projects which
are identified as TCMs in nonattainment or maintenance areas; also in nonattainment
or maintenance areas, project description in sufficient detail to permit EPA air quality
anaysis, and projects which will implement Americans With Disabilities Act-
required paratransit and key station plans.

TIPs must also:

%23 CFR § 450.324(b).

% 23 CFR § 450.330(a).

% 23 CFR § 450.330(b); see 40 CFR Part 51.

9723 CFR § 450.324(c).

% 23 CFR § 450.324(m). In nonattainment and maintenance areas, projectsincluded in the first two years of
the TIP must have funds available or committed.

% 23 CFR § 450.324(f)-(h).
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1. Identify the criteriaand process for prioritizing implementation of the elements of the
transportation plan for inclusion in the TIP and any changes in priorities from prior
TIPs;

2. List mgor projectsincluded in the previous TIP that were implemented as well as any
significant delays in their implementation; and

3. In nonattainment and maintenance areas, summarize the progress in implementing
required TCMs, including reasons for significant delays, and strategies for ensuring
their completion as soon as possible, as well as alist of all projects found to conform
in previous TIPs and are a part of the base case for air quality conformity anaysis.

TRANSPORTATION MANAGEMENT AREAS (TMAS): STATUTORY
REQUIREMENTS

Transportation Management Areas (TMAS) are designated by the Seﬁﬁtary of
Transportation for each urbanized area with a population over 200,000 people.™ These
TMASs get a direct alocation of Surface Transportation Program (STP metro) funds for
projects within their boundaries™ Those funds are distributed between al applicable
TMASs on aper capitabasis.™ The Secretary must des gnateﬁgly additional TMAson the

request of the Governor and the MPO designated for the area.

Within the TMA, plans and programs must be based on a continuing and
comprehensive transportation planning process carried out by the MPO in cooperation
with the State and transit operators.™ The planning process must include a congestion
management system that provides for effective management of new and existing
transportation facilities eligible for funding under Titles 23 and 49 of the U.S.E%ode,
through the use of travel demand reduction and operational management strategies.

In general, projects within the TM e selected from the approved TIP by the MPO
designat?(jﬁror the area, in consultatiorr— with the State and any affected public transit
operator. The exception to this rule is that National Highway System proj and
bridge pr(ﬂggﬁm projects within the TMA are selected by the State in Cooperation— with
the MPO. IJIﬁ\ll selected projects must comply with the established priorities of the TIP
for the area.

1023 U.S.C. § 134(i)(1); 49 U.S.C. § 5305(a).

23 U.SC. §133.

10223 U.S.C. § 133(3)(E).

10323 U.S.C. § 134(i)(1); 49 U.S.C. § 5305(a).

10423 U.S.C. § 134(i)(2); 49 U.S.C. § 5305(h).

10523 U.S.C. § 134(i)(3); 49 U.S.C. § 5305(c).

106 23 C.F.R. § 450.104. “Consultation” means that one party confers with another identified party and,
prior to taking action(s), considers that party’s views.

10723 U.S.C. § 134(i)(4)(A); 49 U.S.C. § 5305(d)(1)(A).

108 23 C.F.R. § 450.104.. “Cooperation” mans that parties involved in carrying out the planning,
programming, and management systems process work together to achieve a common goal or objective.
109923 U.S.C. § 134(i)(4)(B); 49 U.S.C. § 5305(d)(1)(B).

1949 U.S.C. § 5305(d)(2).
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Not less than every three years, the Secretary of Transportation must certify that the

metropolitan pIanningE%ﬁoc&ss in each TMA is being carried out in accordance with
applicable federal law. In addition to statutory compliance, certification requires tlﬁ
thereisa TIP for the area that has been approved by both the MPO and the Governor.
If a metropolitan planning process is not certified, the Secretary of Transportation may
withhold up to 20 percent of the apportioned funds atfributable to the TMA. Withheld
funds, however, shall be restored upon certification.— The Secretary may not withhold
certificatiﬁlil based on the policies and criteria established by an MPO or transit grant
recipient,  and shall provide for public involvementlﬁpropriate to the metropolitan area
under review in making a certification determination.

In the event that a metropolitan area is not designated as a TMA, the Secretary may
provide for the development of an abbreviated long-range transportation plan and TIP
(unless the area is in nonattainment for ozone or carbon monoxide under the Clean Air
Act), taking into account the complexity of transportation problems in the area.

For TMAS, or areas within an MPO, classified as nonattainment areas for ozone or carbon
monoxide pursuant to the Clean Air Act, federal funds may not be given for any highway
project that will result in a significant increase in carrying capacity for singleoccupﬁ
vehicles, unless the project is part of an approved congestion management system.
Individual projects included in the plans and programs within the TMA are reviewable
under the National Environmental Policy Act of 1969. Under that Act, however, any
decision by the Secretary of Transportation c%erni ng a plan or program is not
considered to be afederal action subject to review.

TRANSPORTATION MANAGEMENT AREAS: REGULATORY
REQUIREMENTS

The Secretary of Transportation must designate as transportation management areas
[TMA] al UZAs with populations greﬁrﬁr than 200,000. The TMA designation appliesto
the entire metropolitan area boundary.

In TMAS, the MPO, in cooperation with the state and local transit operator, shall
develop unified planning work programs [UPWPs] which discuss the planning priorities
facing the metropolitan planning area, transportation related air quality planning activities
anticipated within the next one or two year period, and activities to be performed with
federa funds. In areas not designated as TMAS, the MPO, in cooperation with the

1123 U.S.C. § 134 (i)(5)(A); 49 U.S.C. § 5305 ()(1).
1223 U.S.C. § 134 (i)(5)(B); 49 U.S.C. § 5305 (e)(1).
1323 U.S.C. § 134 (i)(5)(C); 49 U.S.C. § 5305 (6)(2).
1423 U.S.C. § 134 (i)(5)(C)(iii); 49 U.S.C. § 5305 (€)(3).
1523 U.S.C. § 134 (i)(5)(D); 49 U.S.C. § 5305 (€)(4).
1923 U.S.C. §134 (j); 49 U.S.C. § 5305 (g).

1723 U.S.C. § 134 (I); 49 U.S.C. § 5305 (f).

1849 U.S.C. § 5305 (h).

11923 CFR § 450.312(f).

12023 CFR § 450.314(a).
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state and local transit provider, and with the approva of the FHWA and FTA, may
prepare a simplified statemeﬁaof work submitted as part of the statewide planning work
program, in lieu of aUPWP.

AIR QUALITY CONFORMITY REQUIREMENTS

The MPO has an affirmative responsibility to rej y project, program or plan that
Eﬁ% not conform ta an approved implementation pl and that is in a nonattainment
or_maintenance - area defined in the Clean Air Act, as amended (42 U.S.C. 7401, et
seg.). = Conformity means that the purpose of eliminating or reducingthe severity and
number of violations of the national ambient air quality standards,™ and achieving
expeditious attainment of such standards, is not compromised. %ecifically, it means
that activities will not (1) cause or contributeta any new violation" of any standard in
any area; (2) increase the frequency or severity — of any existing violation of any standard
in any area; or (3) delay timely attainment of anﬁ?andard or any required interim
emission reduction or other mileston in any area.
Conformity is determined by reviewing recent estimates of emissionsIE Those
estimates are determined from recent population, employment, travel and congestion

121 23 CFR §§ 450.314(d), 450.316(c).

12242 U.S.C. § 7506(c)(1).

123 40 C.F.R. § 93.104(c). Nonattainment areas have a grace period of 12 months.

124 40 C.F.R. § 93.102(a)(3). Conformity provisions apply to maintenance areas for 20 years from the time
of attainment

12542 U.S.C. § 7506(c)(1).

126 40 C.F.R. § 93.102(b)(1). Conformity provisions apply to the following pollutants: ozone, carbon
monoxide (CO), nitrogen oxide (NO,), and particles with an aerodynamic diameter of less than or equal to a
nominal 10 micrometers (PM yo).

40 C.F.R. § 93.102(2). Conformity provisions also apply to precursor pollutants: volatile organic
compounds (VOC) and nitrogen oxides (NOy) in ozone areas; NO, in NO, areas; and VOC, NO,, and

PM 4. In PM 4 areas there is no conformity where (1) the EPA Regional Administrator or the director of
the State Air Agency has made a finding that transportation precursor emissions within the nonattainment
area are a significant contributor to the PM 19 nonattainment problem, and the MPO and Dept. of
Transportation have been notified; or (2) the approved implementation plan establishes a budget for such
emissions.

12742 U.S.C. § 7506 ()(1)(A).

128 40 C.F.R. § 93.101. Cause or contribute to a new violation for a project means: (1) to cause or
contribute to a new violation of a standard in the area substantially affected by the project or over aregion
which would otherwise not be in violation of the standard during the future period in question, if the project
were not implemented; or (2) to contribute to a new violation in a manner that would increase the frequency
or severity of anew violation of a standard in such area.

12940 C.F.R. §93.101. Increase the frequency or severity means to cause alocation or region to exceed a
standard more often or to cause a violation at a greater concentration than previously existed and/ or would
otherwise exist during the future period in question, if the project were not implemented.

130 40 C.F.R. §93.101. A milestone consists of an emissions level and the date it was required to be
achieved.

3142 U.S.C. § 7506(c)(1)(B).

240 CF.R. §93.111.
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eﬂimatesg determined by the MPO or other agency authorized to make such
estimates.

An MPO may not adopt a project, TIP, or other transportation plan until a “'ﬂ_?h
determination has been made that such plan meets the above definition of conformity.
A project appearing in prior TIP or transportation plan, ﬁﬁn if conforming, and not in the
currently conforming plan violates the Clean Air Act Similarly, a project from a
transportation plan or TIP in which the conformity status has lapsed may &t be
“grandfathered” into a new transportation plan or TIP that is currently conforming.

Prior to determining project, TIP, or program conformity, the MPO must obtain from
the project sponsor and/ or operator, written commitments to implement any project-level
mitigation or control measures identified by the %PA as conditions for process
completion with respect to CO and PMjo impacts. With respect to the TIP and
program conformity, written commitments for mitigation and control measures must be
included_in the project designs and scopes which ar&(hjsed in the regional emissions
analysis~ or used in the project-level hot spot analysis.

133 42 U.S.C. § 7506(C).

3442 U.S.C. 88 7506(c)(1)-(2)(A).

135 Environmental Defense Fund v. Environmental Protection Agency (EPA) (D.C. App., March 2, 1999)

642, 646.

5 EPA at 649.

740 CF.R. §93.125,

138 40 C.F.R. § 93.118 Criteria and procedures: Motor vehicle emissions budget.

(8 Thiscriterion issatisfied if it is demonstrated that emissions of the pollutants or pollutant precursors
are less than or equal to the motor vehicle emissions budget(s) established in the applicable
implementation plan or implementation plan submission.

(b) Consistency with emissions budget(s) must be demonstrated for each year for which the applicable
implementation plan specifically establishes emissions budget(s), for the last year of the transportation
plan’s forecast period, and for any intermediate years as necessary so that the years for which
consistency is demonstrated are no more than 10 years apart.

(c) Consistency with the motor vehicle emissions budget(s) must be demonstrated for each pollutant or
pollutant precursor for which the areais in nonattainment or maintenance and for which the applicable
implementation plan, or plan submission, establishes an emissions budget.

(d) Consistency with the motor vehicle emissions budget(s) must be demonstrated by including emissions
from the entire transportation system, including all regionally significant projects contained in the
transportation plan and all other regionally significant highway and transit projects expected in the
nonattainment or maintenance area in the timeframe of the transportation plan.

(e) Motor vehicle emissions budgets in the submitted control strategy implementation plan revisions and
submitted maintenance plans.

40 C.F.R. § 93.101. A control strategy implementation plan revision is the implementation plan
which contains specific strategies for controlling the emissions of and reducing ambient levels of
pollutantsin order to satisfy Clean Air Act requirements for demonstrating reasonable further
progress and attainment.

40 C.F.R. § 93.122 Procedures for determining regional transportation-related emissions.

40 C.F.R. §93.119 Criteria and procedures: Emission reductionsin areaswithout motor vehicle
emissions budgets.

(8 The transportation plan, TIP, and project not from a conforming transportation plan and TIP must
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When project sponsors make voluntary commitments to mitigation measures to
facilitate confarmity determinations, those specific commitments become enforceable
obligations. If a sponsor wishes to be relieved of such obligations, it must
demonstrate that the applicable hot-spot requirements, emission budget requirements, and
emission reduction requirements are satisfied without the mitigation or contr easure,
and must notify the agencies involved in the interagency consultation process.— Where
the MPO wishes to be relieved of such obligations, the MPO and the Department of

contribute to emission reductions. This criterion applies to the net effect of the action on emissions
from the entire transportation system.

(b)&(c) This criterion may be met in moderate and above 0zone nonattainment areas that are subject to
reasonabl e further progress requirements of the Clean Air Act; in moderate with design value greater
than 12.7 ppm and serious CO nonattainment areas; in PM 1o and NO, nonattainment areas; in marginal
and below 0zone nonattainment areas and other 0zone nonattainment areas that are not subject to
reasonable further progress requirements of the Clean Air Act; and in moderate with design value of
less than 12.7 ppm and below CO nonattainment areas if aregional emissions analysis demonstrates
that for each analysis year and for each of the pollutants: (1) The emissions predicted in the “action”
scenario are less than the emissions predicted in the “baseling” scenario, and this can be reasonably
expected to be true in the periods between analysis years; and (2) the emissions predicted in the
“action” scenario are lower than the 1990 emissions by any nonzero amount.

(d) Regional emissions analysis must be performed for the following pollutants: (1) VOC in ozone areas;
(2) NO, in 0zone areas, unless the EPA Administrator determines that additional reductions would not
contribute to attainment; (3) CO in CO areas; (4) PM pin PM areas; (5) Transportation-related
precursors of PM g in PM 1o nonattainment and maintenance areas if the EPA Regional Administrator
or the director of the State air agency has made a finding that such precursor emissions from within the
area are a significant contributor to the PM ;o nonattainment problem and has so notified the MPO and
DOT; and (6) NO, in NO, areas.

() Theregiona emissions analysis must be performed for analysis years that are no more than 10 years
apart. Thefirst analysis year must be no more than five years beyond the year in which the conformity
determination is being made. The last year of the transportation plan’s forecast period must also be an
analysis year.

(f) “Baseline” scenario must be defined in each analysis year, and is the future transportation system that
will result from current programs.

(g) “Action” scenario must also be defined in each analysis year, and is the transportation system that
would result from the implementation of the proposed action (transportation plan, TIP, or project not
from a conforming transportation plan and TIP) and all other expected regionally significant projectsin
the nonattainment area.

139 40 C.F.R. § 93.116 Criteria and procedures: Localized CO and PM y, violations (hot spots).

(8 Thissection appliesat all times. The FHWA/FTA project must not cause or contribute to any new
localized CO or PMy violations or increase the frequency or severity of any existing CO or PM 4
violationsin CO and PM o nonattainment and maintenance areas.

(b) This section appliesto CO nonattainment areas. Each FHWA/ FTA project must eliminate or reduce
the severity and number of localized CO violations in the area substantially affected by the project.
This criterion is satisfied with respect to existing localized CO violations if it is demonstrated that
existing localized CO violations will be eliminated or reduced in severity and number as aresult of the
project.

(8 93.123 outlines procedures for determining localized CO and PM 14 concentrations (hot-spot
analysis).

940 CFR. §93.125

141 See 40 C.F.R. § 93.105. The implementation plan revision must include specific procedures for

consultation between Federal, State, and local agenciesto resolve conflicts. Public consultation procedures

must be devel oped in accordance with the requirements for public involvement in 23 C.F.R. part 450.
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Transportation must find that the transportation plan and TIP till satisfy the emission
budget requirements and/ or emission reduction requirements, and that the project till
satisfies the hot-spot requirements. That will demonstrate that conformities of the
transportation plan, TIP, and project are still vali ch afinding, however, is subject to
the applicable public consultation requirement for conformity determinations for
projects.

Additionally, emissions expected from implementation of a project, program, or plan
must be consistent with estimates of emissions from motor vehicI&Eﬁnd necessary
emissions reductions contained in the applicable implementation plan. Further, an
MPO may not adopt a TR until it determines that the program provides for timely
implementation of E‘E;]M which are consistent with schedules in the applicable
implementation plan.

An MPO may only adopt a transportation project if it meets the following criteria:
Dt roject is from a conforming plan and program; (2) the design concept™ and
scope=~ of the project has changed significantly since the_conformity finding regarding
the plan and program from which the project deriv ; and (3) the conformity
determination for the program was adequate to %ermi ne emissions at the time the design
concept and scope of the project were accepted.

A conformity determination for a project, plan, or program will lapse if conformity
conditions are not met.~* A project failing to meet the above criteria may still be treated
as conforming if it is demonstrated that the projected project emissions will not cause
accepted plans and programs under an approved implﬁentation plan to exceed their
assigned emission reduction projections and schedules. In CO nonattainment areas,
transportation projects may demonstrate conformity if the project eliminates or reduces
the sev%'ty and number of such violations in the area substantially affected by the
project.

240 CF.R. §93.105(e).

143 42 U.S.C. § 7506(c)(2)(A). Conformity determinations must be made no less than every three years for
TIPs and transportation plans to avoid a conformity lapse. 40 C.F.R. § 93.104.

“4 40 CF.R. §93.113.

542 U.S.C. § 7506(c)(2)(B).

146 Design concept means the type of facility identified by the project, e.g., freeway, arterial highway,
mixed-traffic transit, exclusive busway, etc. 40 C.F.R. §93.101.

147 Design scope means the design aspects which will affect the proposed facility’ s impact on regional
emissions, usually asthey relate to vehicle or person carrying capacity and control including approximate
number and location of interchanges, preferential treatment for HOV, etc. 40 C.F.R. § 93.101.

148 1f asignificant change in design or scope of the project has occurred, a new conformity determination is
required. 40 C.F.R. § 93.102(c) (2).

1942 U.S.C. § 7506 (c)(2)(C).

130 See 40 C.F.R. § 93.109. This section outlines specific criteria and procedures for determining
conformity of transportation plan, programs, and projects.

15142 U.S.C. § 7506 (c)(2)(D).

152 42 U.S.C. § 7506 (c)(3)(B).
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When an implementation plan revision is pending approval, the conformity of its
plans, programs and projects may be demonstrated by showing the following: (1)
consistency with the most recent estimates of mobile source emissions; (2) provisions for
the expeditious implementation of transportation control measures in the applicable
implementation plan; and (3) a reduction in annual emissions in ozone and CO
nonattainment aresas.

Conformity determinations must be made for the entire transportation program, and
during Etslﬁe environmental review phase of project development for an individual
project.

158 42 U.S.C. § 7506 (c)(3)(B).
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